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jyi j^ /James Mountague, W. L. Newm 

, versus ^ John Nelson, and four others* 




iEPORT OF THE TRIAL 

ON AN INDICTMENT AGAINST THE DEFENDANTS 

a consequence of their havioK cut through an Embankment at Grain Bridre foi* 
the purpose of restoring the junction of the Waters of the Rivers Thames 
and Medway in and through Yantlet Creek, within the jurisdiction of the 
Lord Mayor of the City oi London y as Conservator of those Waters; the said 
Embankment being claimed by the Landholders of the Isle of Grain, and al- 
ledged in the Indictment to have been an ancient add immemorial Road for 
Land Carriage : 

At the Summer Assizes for the bounty ofSwrrej, at 
GUILDFORD, 

On the 25tb, 26th, and 27th of August, 1824, 

BEFORE 

MR. BARON GRAHAM, 

AND A SPECIAL JURY. 
As taken in Short^hand by Mr. W. B. Gurnet. 



TO WHICH IS ADDED 

A COPY OF THE ORDER 

OF tHE COURT OF LORD MAYOR AND ALDERMEN, 

Made upon the City Solicitor's Report of the Trial. 



PRINTKD FOR THK INFORMATION AND USE OF TBE MEMBBRS OF THB CORPORATION 
OF THE CITY OF LONDON. 
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COUNCIL FOR THE PROSECUTION. 

Mr. Mabryat. 
Mr. D. Pollock. 
Mr. Platt. 

SOLICITOR. 
Mr. Edward Twopeny. 

AGENTS. 
Messrs. Sandys and Co. 

COUNCIL FOR THE DEFENDANTS. 

Mr. GURNEY. 

Mr. Recorder. 

Mr. BOLLAND. 

Mr. Law. 

Mr. MiREHOUSE. 

SOLICITOR. 
Mr. W. L. Newman. 

JURY. 

William Crawford^ Dorking. 

Charles David Gordon^ Denmark ITilL 

John Raybnhill^ Battersea. 

Alexander Robson^ Walton-upan-Thames, 

Robert Hedoer^ StockweU Common, ^ 

William Speer, Thames Ditton, 

Thomas Lett^ Lambeth. 

Frederick Goulston^ West Clandon, 

Thomas Gaitskill^ Bermondsey. 

Benjamin Barnard^ Ham Common. 

John Leagh^ Lea. 

Thomas Seable^ Chobham, Grocer. 
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ERRATUM. 
Id the Jury-List at page 6, for Spcamxii rwd Spxek. 
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The king v. MOUNTAGUE and Others. 



tHE INDICTMENT- 

iHf tit to toit* The Jurors for our Sovereign Lord the King upori 
their oath present that from time whereof the memory of 
inan is not to the contrary thete hath been and yet is si 
certain common and antient king's highway leading from 
tb^ parish of Hoe in the county of Kent unto and through 
i&ie parish of Stoke in the county aforesaid^ and from thence 
unto and into the parish of Saint James in the Isle of Grain 
in the said county, used foi* all the King's subjects with 
their horses coaches cart^ and carriages to go ifetum ride 
pass repass and labour at their fifee Will and pleasure with-^ 
out any obstruction hindrance or impediments, yet James 
Mountague late of the city of London Surveyor, William 
Lewis Newman late of the city of London aforesaid Gen-- 
tl^pian, John Nelson late of the city of London aforesaid 
yeoman, John Pinkerton late of Strood in the said county 
of Kent yeoman, William Hoof late of Strood aforesaid 
yeoman, Thomas Hoof late of Finsbury in the said county 
of Kent labourer, and William Hill late of Stoke in the 
said county of Kent labourer, on the seventeenth day of 
September in the fourth year of the reign of our Sove- 
reign Lord George the Fourth by the grace of God of the 
United Kingdom of Great Britain and Ireland King, De- 
fender of the Faith, with force and arms at the parish of 
Stoke aforesaid in the county of Kent aforesaid, unlawfully 
and injuriously did make dig and cut, or cause or procure 
to be made dug and cut, a certain ditch trench or channel 
of the width of twenty feet and of the depth of six feet 
over and across the said king's highway in the parish of 
Stoke aforesaid in the coimty of Kent aforesaid, and the 
same ditch trench or channel so as aforesaid made dug and 
cut, or caused and procured to be made dug and cut, over 
and across the daid road or king's highway as aforesaid 
from the day and year aforesaid until the day of takii^ this 
inquisition, with force and arms at the parish of Stoke 
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aforesaid in the county of Kent aforesaid^ unlaiwfYdly aadl 
injuriously continued and still do continue ; whereby the 
liege subjects of our said Lord the King during the time 
aforesaid could not go return pass repass ride and labour 
with their horses coaches carts and carriages in by aiid 
along the said road and highway as they were wont and 
ought to do without great peril and danger of their lives, 
to the great damage and common nuisance of all the liege 
subjects of our said Lord the King in by and along the 
said road and highway going returning passing repassing 
riding and labouring, and against the peace of our said 
Lord the King his crown and digiity* ^ 

Second Count. And the Jurors aforesaid upon their oath 
aforesaid do further present that the said James Moun- 
tague, William Lewis Newman, John Nelson, John Pinker- 
ton, William Hoof, Thomas Hoof, and William Hill, on 
the same day and year aforesaid, with force and arms at 
the parish of Saint James in the Isle of Grain in the said 
county of Kent, unlawfiilly and injuriously did make dig- 
and cut, or cause and procure to be made dug and cut, a 
certain other ditch trench or channel of the width of twenty 
feet and of the depth of six feet over and across a certain 
other part of the said King's highway in the said parish 
of Saint James in the Isle of Grain in the county of Kent 
aforescud, and the same last- mentioned ditch trench or 
channel so as last aforesaid made dug and cut or caused 
and procured to be made dug and cut over and across the 
said road or King's highway as last aforesaid from the day 
and year last aforesaid until the day of taking this inqui- 
sition, with force and arms at the parish of Saint James 
aforesaid in the county of Kent aforesaid, unlawfully and 
injuriously continued and still do continue ; by reason 
whereof the liege subjects of our said Lord the King du- 
ring the time last aforesaid could not go return pass repass 
ride and labour with their horses coaches carts and car- 
riages in by and along the same road and highway as they 
were wont and ought to do without great peril and danger 
of their lives, to the great damage and common nuisance 
of all the liege subjects of our said Lord the King in by 
and along the same road and highway going returning 
passing repassing riding and labouring, and against the 
peace of our said Lord the King his crown and dignity. 

Third Count. And the Jurors .aforesaid upon their oath 
aforesaid do further present that from time whereof the 
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memory of man is not to the contrary there hath heen* and 
yet is a certain other common and ancient King's highway 
in the said parish of Stoke m the said county of Kent and 
leading from thence unto and into the said parish of Saint 
James in the Isle, of Grain in the said county of Kent^ and 
for all the King's subjects with their horses coaches caits 
and carriages to go return ride pass repass and labour at 
their freewill and pleasure without any obstruction hinder- 
ance or impediments, yet the said James Mountague^ 
William Lewis Newman, John Nelson, John Pinkerton, 
William Hoof, Thomas Hoof, and William Hill, on the 
said seventeenth day of September in the year aforesaid, 
with force and arms at the parish of Stoke aforesaid in the 
county of Kent aforesaid, unlawfully and injuriously did 
make dig and cut, or cause and procure to be made dug 
and cut, a certain other ditch ti'ench or channel of the 
width of twenty feet and of the depth of six feet over and 
across the said last-mentioned King's highway in the pa- 
rish of Stoke {foresaid in the county of Kent aforesaid, 
and the same last-mentioned ditch trench or channel so 
as last aforesaid made dug and cut, or caused and procured 
to be made dug and cut, over and across the said last- 
mentioned road or King's highway as last aforesaid from 
the day and year last aforesaid until the day of taking this 
inquisition, with force and arms at the parish of Stoke 
aforesaid in the county of Kent aforesaid, unlawfiiUy and 
injuriously continued and still do continue ; whereby the 
liege subjects of our said Lord the King during the time 
last aforesaid could not go return ride pass repass and la- 
bour with their horses coaches carts and carriages in by 
juid along the same last-mentioned road or highway as 
they were wont and ought to do without great peril and 
danger of their lives, to the great damage and common 
nuisance of all the liege subjects of our said Lord the 
King going returning riding passing repassing and labour- 
ing, and against the peace of our said Lord the King his 
crown and dignity* 

Fourth Coimt. And the Jurors aforesaid upon their oath 
aforesaid do farther present that the said James Moun- 
tague, William Lewis Newman, John Nelson, John Pinker- 
ton, William Hoof, Thomas Hoof, and William Hill, on 
the same day and year last aforesaid, ivith force and arms 
at the parish of Saint James aforesaid in the county of 
Kent aforesaid unlawfully and injuriously did make<Ug and 

. cttt^ or caw^e and procure to be made, dug and cut, a certain 
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Other ditch trench or channel of the width of twenty feet 
and of the depth of six feet over and across a certain other 
. part of the said last-mentioned King's highway in the said 
parish of Saint James in the Isle of Grain in the connty of 
Kent aforesaidj and the same last-mentioned ditch trench 
or channel so as last aforesaid made dag and cut or caused 
and procured to be made dug and cut over and across the 
said last-mentioned road or King's highway as last afore- 
said from the day and year last aforesaid until the day of 
the taking this inquisition, with force and arms at the pa- 
rish of Saint James aforesaid in the county of Kent afore- 
said, unlawfully and injuriously continued and still do 
continue; by reason whereof the liege subjects of our said 
Lord the King during the time last aforesaid could not go 
return ride pass repass and labour with their horses coaches 
carts and carriages in by and along the said last-mentioned 
road and highway as they were wont and ought to do 
without great peril and danger of their lives, to the great 
damage and common nuisance of all the liege subjects of 
our said Lord the King in by and along the said last- 
mentioned road and highway going returning riding pass-* 
ing repassing and labouring, and against the peace of our 
said Lord the King his crown and dignity, 

Fifth Count, And the Jurors aforesaid upon their oath 
aforesaid do further present that the said James Moun- 
tague, William Lewis Newman, John Nelson, John Pinker- 
ton, William Hoof, Thomas Hoof, and William Hill, on 
the same day and year aforesaid, with force and arms at 
the parish of Stoke aforesaid in the county of Kent afore- 
said in a certain road being the King's common highway 
there called Grain Bridge, used for all the King's subjects 
with their horses coaches carts and carriages to go return 
ride pass repass and labour at their free will and pleasure 
unlawfully and injuriously did make dig and cut, or cause 
and procure to be made dug and cut, a certain other ditch 
trench or channel of the width of twenty feet and of the 
depth of six feet over and across a certain part of the said 
last-mentioned road or King's highway in the said parish 
of Stoke in the county of Kent aforesaid, and the same 
last-mentioned ditch trench or channel so as last aforesaid 
made dug and cut, or caused and procured to be made dug 
and cut, over and across the said last-mentioned road as 
last aforesaid from the day and year last aforesaid until the 
day of the taking this inquisition, with force and arms at 
ihe parish of Stoke aforesaid in the cpunty of JCent af9reif 
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«aid^ unlawfully and injuriously continued and still do.con- 
tiziue ; by reason wherepf the liege subjects of our said^Xtord 
the King during the time last aforesaid could hot go re- 
turn ride pass repass and labour with their horses coaches 
carts and carriages in by and along th« said last-mentioned 
road and highway as they were wont and ought to. do 
Tirithout great peril and danger of their lives^ to the great 
damage and common nuisance of all the liege subjects of 
our said Lord the King in by and along the said last-men- 
tioned road and highway going returning riding passing 
repassing and labouring, and against the peace of our said 
'Ltord the King his crown and dignity. 

Sixth Count. And the Jurors aforesaid upon theif oath 
aforesaid do further present that the said James Moun- 
tague, William Lewis Newman, John Nelson, John Pinker- 
ton, William Hoof, Thomas Hoof, and William Hill, 
on the same day and year aforesaid, with force and arms 
at the parish of Saint James in the Isle of Grain in the 
county of Kent aforesaid, in the said last-mentioned road 
called Grain Bridge unlawfully and injuriously did make 
dig and cut, or cause and procure to be made dug and cut, 
a certain other ditch trench or channel of the width of 
twenty feet and of the depth of six feet over and across a 
certain other part of the said last-mentioned road or King's 
. highway in the said parish of St. James in the county of 
Kept aforesaid, and the same last-mentioned ditch trench 
or channel so as last aforesaid made dug and cut or caused 
Bfid procured to be made dug and cut over and across the 
said last-mentioned road as last aforesaid from the day 
and year last aforesaid untU the day of taking this inquisi- 
tion, with force and' arms at the parish of Saint James 
aforesaid in the county of Kent aforesaid, unlawfully and 
injuriously continued and still do continue; by reason 
whereof the liege subjects of our said Lord the King du- 
ring the time last aforesaid could not go return ride pass 
repass and labour with their horses coaches carts and car- 
riages in by and along the said last-mentioned road and 
highway as they were wont and ought to do without great 
peril and danger of their lives, to the great damage and 
common nuisance of all the liege subjects of our said Lord 
the King in by and along the said last-mentioned road and 
highway going returning riding passing repassing and la- 
bouring, and against the peace of our said Lord the King 
. Us crown and dignity. 
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Proceedings on the Trial of the above Indictment at 
the Assizes held at Guildford, in and for the County 
^Surrey, hy a specialJury^ before the HoimmrabU 
Mr. Baron Graham. 

[Taken in short hand by Mr. W. B. Gurnet J 

FIRST DAY. 

Wednesday 25th August, 1824. 

MR. GuBNEY. Is it your Lordship's pleasure to proceed \nli 
the case of the King v, Mountague } 

Mr. Law. There have been nine or ten Gentlemen in Waitkg 
ever since nine o'clock. 

Mr. Marryat. Would your Lordship think it advisable at this 
))our of the day to take that case ? 

Mr. Baron Graham. I had rather go on with The King 9. MouD' 
tague. I think we might get through one part of the case to-day. 
I vtrish to know something about it. 

Mr. GuRNBY. No doubt of it, my Lord. 

Mr. Marryat. I very much doubt it. 
' Mr. Baron Graham. If you please we will take The Ring r. 
Mountague. 

The Special Jury List was called^ and the foHowing Gentlemen 
answered : 

Charles David Gordon, Esq. John Ravenhill, Esq. 
William Crauford, Esq. Alexander Robson, Esq» 

Robert Hedger, Esq. William Spurrier^ Esq. 

Thomas Lett, Esq. , Frederick Goulston, Esq. 

Thomas Gaitskill, Esq. Benjamin Barnard^ Esq. 

John Leach^ Esq. 
A tales was prayed, and 

Mr. Thomas Sbarle answered. 

The Jury were sworn. 

Mr. Baron Graham. Will you let me have a Map containing 
more particulars ? Mine is too general. 

Mr. GuRNEY. If your Lordship pleases, my learned friend Mr. 
MaiTyat and myself have agreed upon a plan. 

[A plan was handed to his Lordship, and the locus in quo pointed 
out by Mr. Gumey and Mr. Marryat.] 

Mr. GuRNEY. Nine of the Jury have viewed the spot, my Lord. 

Mr. Marryat. Are the nine Gentlemen who were viewers pre- 
sent? J 
• Mr. GuRNBY. Yes, they arct 

[Certain plans and models were produced showing the slate in 
which the locus in quo was before it was cut and after.] 

The Indictment was opened by Mr. Pjlatt. 
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Mr. Makhtat. Sball I begin now. Gentlemen, or will ytni look 
It the Plan first, which is intended to describe the state in which this 
creek or riU was before it was enlarged. 

[Some Plans of the spot in question were handed to the Jury.] 

Mr. Marryat. You perceive, Grentlemen, in those Plans are cer- 
tain red lines ; the white space I mean to prove describes the state of 
the creek or rill before it was cut, and the red lines describe it as it 
is now after it has been cut : the one is intended to describe its 
ancient state, and the- other its present state. 

Mr. Baron Graham. Have we any thing to do with the cutting 
through the road } 

Mr. Marrtat. It will be material, my Lord, for the purpose of 
repelling the Defence proposed to be set up 5 most undoubtedly I 
mean to show that the purpose for which they claim the right to cut it 
could not have existed unless it was cut in the manner they have done. 

Mr. Baron Graham. Very well ; you will proceed. 

Mr. MARRYAT. 

May it please youb Lordship, • 

Gentlemen of the Jury, 

It is my province to claim your attention while I state what is the 
nature of the complaint and the object of this indictment. The two 
first-named defendants are two very respectable officers of the Cor- 
poration of the City of London — the one their Surveyor, and the 
other their Solicitor^ the third is the Deputy Water Bailiff, and the 
others are the labour«^ who were employed upon the occasion, and 
who cut the spot in question under the direction of the three first 
defendants, who went down for the purpose of directing and super- 
intending that work. 

Gentlemen, I hardly need say that this proceeding is instituted with 
no hostility or any such feeling towards these defendants or any of 
them : it is due to the two first defendants to state that I know them to 
be Gentlemen of the highest respectability in their respective situations. 
This proceeding, which assumes the form of an indictment, has not 
lieen adopted from any personal indisposition towards those respectaHe 
gentlemen^ or towards those who acted under their directions ; but it 
is indispensably necessary when the public is aggrieved^ and when 
the injury extends to many, that the mode of remedy should be adopted 
which has been adopted in this case, for where the injury alleged to 
be committed is against his Majesty's subjects at large there an action 
will not lie. The object is not to impose any punishment on the 
defendants, but to compel them to reinstate the premises in the con- 
dition in which they were originally, for the convenience of the pro- 
prietors and the occupiers of land in the Isle of Grain and the adjacent 
part of the county of Kent : the only object of the proceeding is to 
have the road reinstated. 

I should state to you, €rentlemen, that this indictment is prosecuted 
principally by the occupiers and proprietors of land in the Isle of 
Grain -, the inhabitants residing in the other part of the county of 
Kent generally speaking having little interest in this proceeding; 
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thoUgli I shall have occasion to point out to jott that the me&iknr ir 
not only of importance to the inhabitants or the Isle of urain^ but 
that it is also of importance to the neighbouring part of the county of 
Kent. The Isle of Grain> Gentlemen^ consists of somewhere about 
three or four thousand acres, perhaps three thousand acres or a little 
more of profitable land as distinguished from that which may be de- 
nominated Salt marsh, meaning that land which the tide sometimes 
covers ; but the other part, which is denominated Fresh marsh, is that 
which is inclosed within sea walls^ which prevent the access of the 
salt water over the land ; there is besides that, or rather included in 
that quantity which I have told you, a considerable tract of arable 
land which is highly cultivated. 

Of course. Gentlemen,, the existence of a road-communication t^ 
tills spot, which has got the denomination of the Isle of Grain, kof 
considerable importance for the purpose of haying a cart and wagm 
way to bring manure and such other thin^ as are needed^ and to 
take off their crops ; and for the purpose of keeping up a communi- 
cation with the county of Kent at large. 

One observation. Gentlemen, upon the word island. Give mc 
leave to point out to you that it does not necessarily mean a place 
where all communication with the main land is cut off 5 we have in- 
stances of places called islands where that is not the case, though I 
am not aware there are any in the county of Surrey 5 but in the «1- 
joining county, formed by the navigable river just opposite to you, 
the Thames, there is the Isle of Dogs, which is by no means an 
island, but is a place to which any gentleman may drive his carriage 
for the purpose of getting white-bait or doing any thing else he 
pleases without ever crossing any water. We have also the Isle ot 
Thanet, which is by no means insular. We have also the Isle 0/ 
Sheppey, into which there is a turnpike road to Queenborough, all of' 
which had ceased to be islands before bridges were invented. That- 
fore these instances sufficiently show that the name island does not 
necessarily convey an idea that the communication is cut off* with 
other parts of the country, and there can be no doubt but that the 
necessities of the inhabitants in this spot and the neighbourhood 
would have created a road there : that there has been a road there 
nobody can doubt, and that the public are entitled to have a road 
th^re nobody can doubt. 

The act. Gentlemen, which the defendants have committed and of 
which we complain, has been that of cutting away this road to open 
what they are pleased to call a communication by water, and they 
contend that the land-way is to be sacrificed to the water-way. Now 
I rather think. Gentlemen, that the public has as good a right to z 
land-way as any person can have to a water-way, and that the bridge 
which once existed there, which I believe to have been of Saxon con- 
struction ; this bridge, which once existed but which has been done 
away with probably for many centuries, may just as well have been 
put there foi the purpose of sustaining the way and of making a 
communication, instead of drawing the carts and teams through the 
silt and ooze, as to enable boats and craft to navigate from one 
creek to the other ; perhaps placed there for the mutual convenience 
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examine tbe n&ture of tbe carte and tbe construction of tbe bridge 

that it was placed there rather for the rapport of the road than for 

a i7eat;er*way> I will tell you my reason for supposing that^ — though 

it 'vrovld answer my purpose e^iially as well to suppose there were 

botli a land-way and 6 watet-way^ for there is ho pretence to say 

that the gentlemen who are the defendants upon the present occa* 

^ion acting for the City of London have any right to sacrifice our 

land-nray for a Water-way, which is the right they claim 5 but I will 

tell you, Gentlemen, my reason for supposing that this bridge was 

constructed^ as tunnels are now, for the purpose of throwing a road 

over a hollow where there is no water at all ^ that this bridge which 

once existed there (the origin of which I shaU not be able to trace 

Willi precision, though I shall be able to give you such an account of 

it as will probably be to your satisfaction) was constructed rather for 

the purposes of a land-way than for navigation. I will tell you why 

I tlunk so. Itiere is here a very large creek, called Colemouth Creek; 

into which the ordinary neap tides run up only to a certain height — - 

tbe ordinary spring tides of course rise in some degree higher j and 

the case of the defendants, is not that the communication by water 

was imder this bridge, but that the communication by water, as I 

ttnderstand it is meant to be contended, was over the bridge, the 

water flowing some feet higher than the summit of the arch. _ I un« 

derstand that sort of evidence is tg be gone into, for nobody c?ver re- 

menaibered a bridge there,, or ever heard of the existence of one. i 

understand that their case is, that boats have crossed over the summit 

of the arch. 

Mr. Gurnet. No, no ! — ^nothing so wild. Over the rtuns of 
the bridge. 

Mr. Mabryat^ Very well^ over the ruins bf the bridge. I shall 
be able U> prove to you by the stones found there what was the nature 
of tbe arch, and what was its summit. I shall show that the road 
was higher than the summit of the bridge, and therefore whatever' 
navigation there was at spring tides must not only have been over 
the mins of the bridge, but over the road itself : the depth of the creek 
on the Yantkt side before the City dug it out was not more than three 
feet six inches j— a mighty creek truly — a capital rill for the purposes 
of navigation. The water at very high springs would reach the sum- 
mit of the road, at ordinary springs it would not, though I dare say 
i^ will be attempted to be shown on the part of the defendants (and it 
is immaterial to me whether it is shown or not) that at some very 
extraordinary tides the water has been so high as to permit a boat to 
pass over the summit of the road; Now I will take it to be practi- 
cable then, and I ask of what lise would an arch have been for the 
purposes of navigation, I mean as I have described it 5 this rill not 
being ntt>re in depth on the Yantlet Side than three feet six inches 
at the utmost^ and of a width (as I will prove by persons who have 
done it) that a man might step over it at a stride. Now one of these 

jBonsequences must follow : You see. Gentlemen, by this plan 

* Mr. Boi4LANi>» Do not show that yet. 

C 
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Mr. Marry AT. The water^ Gentlemen^ at the bed of the t3I' 
being three feet six inches deep^ I shall ascertain by evidence the 
height of the saltmarsh^ and the height of the road-way above the* 
saltmarsh^ and the result will be^ when the feet and inches are given^ 
as they will be in the course of the evidence I shall lay before you, 
that very often there can be no water to iBoat any craft whatever, 
for until the tide was nearly at its height there would be no water 
that could float any thing, and when the tide got to its height it 
would be above the summit of the arch, and therefore nothing could 
have floated under it, and so near to each other were the summit of 
the arch and the bottom of the rill, that nothing exceeding the size of 
a wherry at the utmost could have made use of the water at neap 
tides ; there was nothing to carry any craft along 3 at springs there 
was something in which craft might by possibility have floated, for 
though the riU was only a few feet wide, so that a man could step 
over it, so narrow that it will be proved to vou to have been cleared 
out from time to time by the occupiers of the neighbouring salt- 
marsh, because it was not a sufficient defence to keep the cattle from 
trespassing upon the adjoining marshes, still there is no doubt that 
at high spring tides the water did rise higher and spread itself over 
the adjoining saltmarsh to some extent. 

It now becomes important. Gentlemen, to enquire whether what 
the defendants have done has not magnified the apparent opportuni- 
ty of navigation which this stream is supposed to afford ; I will shew 
that the City of London have deepened it to the extent of five feet, 
and that they have widened it, not to a width that a man could step 
across, but to the width of twenty feet. 

. It is supposed. Gentlemen^ by the other side, that this bridge, the 
walb or abutments of which are seventeen feet or seventeen feet six 
inches apart from each other, might have been erected for the pur- 
< poses of navigation ; if there had been a current of water of seven- 
teen feet six inches in width, and of the depth which I have stated 
to have been now made, beyond all question the embankments or 
-sea walls that proteet on the one side a great part of the land situ- 
ated in the Hundred of Hoo, in the County of Kent, and on the other 
side protect the land in the Island of Grain, could never have stood, 
for in some other places where the defendants have deepened it only 
to five feet, even now a part of the adjacent walls, which were pro- 
bably covered with water when you went on the view, have been 
cracking and giving way, and are very unlikely to remain entire. 

Gentlemen, when you went, which I think was on the 14th day 
.of August, on the 9th day of the same month, in the evening, was 
the fiill moon 5 two days after the fuU moon, which would be on the 
1 1th, the spring tides would attain their height. I need not tell you 
that it was upon the morning of the fifth day after the fidl moon 
that you went to take your view, and, I have no doubt, you there 
saw a quantity of water that had the appearance of having sufficient 
capacity for navigation, because the City had deepened it five feet, 
and widened it to twenty feet, to make a greater dimension of wate^ 
on the Yantlet side, and, tjierefore, at that time, probably the w^ter 
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^rouM spread to a cdnsiderable extent^ and nearly^ if not quite, reach 
the walls on each side. I have introduced this circumstance, gentle- 
men, to your notice, in order to show what the state of things were 
before the defendants opened the channel, and to show you how it 
stood as contradistinguished from the state in which you found it to 
stand. 

I will now come. Gentlemen, to what the defendants did. — ^The de- 
fendants 

Mr. Baron Gbaham. In what position was the arch found } 
. Mr. Mabryat. This, my Lord, is a model of it. (Showing a 
model to his Lordship.) - 

' Mr. Law. Nothing Uke it at all. ' 

: Mr. Baron G&ahabi. iHow was it laid — across the road ? 
' Mr. BoLLAND. My Lord, it was buried (here. 
• Mr. Mabbyat. Nobody ever saw it. 

Mr. Law. Not until it was dug out. 

Mr. Mabryat. It had been standing for centuries. 

Mb. Gubney. We will, show your Lordship a correct model. 

(Mr. Gumey handed a model up to his Lordship.) 

Mr. GuBNEY. Your Lordship will find the present state of the 
iacus in quo to be represented by this model. 

■ Mr. Baron Graham. This shows wher^ you have cut the road. 
(Looking at the spot as represented by the model.) 

Mr. GuBNBY. Yes, my Lord, we have put these (pointing to the 
model) to prevent the walls falling in. We differ as to the form of 
the arch -, they say it was a round one, we say it is a Gothic one. 

Mr. Marbyat. My learned friend and I saw the spot together, 
and I do not think we shall very much differ about the appearance of 
it though neither of us took any admeasurements. It is necessary 
that I should deseribe the appearance it exhibits ; the old road used 
to go in a direct line over the bridge, which had. been filled in pro- 
bably for centuries, for I defy any man to give any account of it, or 
the smallest history about it ; the arch either had proved defective 
originally, or after the bridge had been constructed became worn put 
by time and fell in, and the stoned of the arch were buried under the 
ground, the walls up to the height from whence the arch sprung 
being still left standing. I can show you, from circumstances about 
whidi I cannot be mistaken, from whence it sprung, and that the 
stones which have been dug out and which formed the arch origi- 
nally, though when found they were lying in the state in which 
they were thrown out,, yet, being examined by ipgenious and scien- 
tific men, they were found to describe a cui-ve which exactly forms 
an arch corresponding with this model I now hold in my hand : 
for by taking the measurements and the different dimensions of them 
they were able to lay them together and to form an arch such as the 
one which is now exhibited to you. Gentlemen, the bottom or sec- 
tion of the cut which has now been made is described by this black 
line (pointing it out on a plan), the distance between the black Hne 
and :the summit of the arch will be accurately described to you by feet 
and. inches, for there is no difficulty in ascertaining what the spai^.^ 
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tfo^rdi was, and supposing the creek iit its origiiiai state to hav«^ 
been as deep as the defendants have cut it, it will at onoe appear Uf 
you that it could never have been useful for any purposes of naiiga- 
tion, for, unquestionably, there either was no water in this creek &it 
would fioiU: the craft, or it was so high that no craft could 0oat rai- 
der the bridge $ that Is a dilemma which I defy my learned Mends on 
the other aide to get out of. I am glad the bridge has been discover- 
,ed, and that ^he form of it has been ascertained 5 it is not of any 
material consequence whether this bridge was of Saxon or of Qothic 
construction, but I say it was of Saxon construction, and, theie£are^ 
probably as old as the Conquest, which style of building was certain)^ 
yielding a little at the time when Westminister Hall was.built^ irliich 
was in the reign of Bufus, and almost -entirely extingnished in the 
time of the Plantagenets, and I wish now to be tcdd whether it is in* 
tended to be represented by any body that ever any bridge was seen 
there. I wiU call witnesses who have known the spot for six^ or. 
seventy years, and some who have not only themselves known the 
spot for more than three score years, but whose fathers were as old 
as themselves and who never knew of any bridge being there, though 
the place has always gone by the name of Grain Bridge; but except- 
ing the name, there was not a single circumstance to indicate, t&at 
there ever had been a bridge there, until by subsequent cuttings the 
walls of this ancient bridge were exposed^ uid the stones discovered 
which formed the curvature of the arch. If there ever was a bridge 
there I say it was subservient to the road, for as the road was paBaa-" 
ble at all seasons and at all hours of the day, the passage by bcMsts or 
<craft, if there ever was any, must have been only casual and tempo- 
rary, at most, perhaps, for a single hour in a day for a small wherry^ 
I will prove to you the way in which it has been used, having wit* 
nesses here who recollect it perfectly, and who wUi tell you that 
smugglers have gone up this creek, and because there was not wmler 
enough to float ti^eir boat over, they have landed their t^bs and drttwii 

' their wherry over the arch. 

Mr. Baron Graham. Over the road. 
. Mr. Marrtat. Yes, my Lord, over the road j whether the road 
was higher than the arch originally may be a question, though, I her 
lieye, it will be made to appear to you by those who are able to give 
. you the form of the arch, that the road was higher than die ardi ever 
could have been ; of course^ if the vrater ever flowed oyer the mad 
it must have flowed over the arch, and must, for that reason, havie bten 
wholly useless for the purposes of navigation. I am told when tiiis 

. ^as. cut there was a great desire on the part of some of the Members 
ipi theOorporation, after cutting to the space of seven hundred yards^ 
jfco get one of the city barges thit)ugh, in order to form the subject of 
JL fioe paragraph in the newspapers of the re-opening of this iinp^t^ 
jaat navigation^ and there were some attempts made, but it was fimnd 
necessary to cut jabout three hundred yards more, making the whole 
jength of the cutting consideraUy more than half a mile 5 th^ eot- 
ting .in question, upon, which jdiis indictment is founded, x/^A place 
^ jAe Fth <sf $^ten^b^/«iid siome short tun« aftar,tiaiaely^ on i^ 
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4^, ^{ Ociober,:iifl»^;^9«0 at^Aht bigtot spring tide, ai tbe K^ ctf 
lihe tide 4b« attempt waa made to get die barge through! To navi- 
gate it ?— -No I it was an empty barge of ten or twdve tons, called 
the Sea*horse, in which there was nothing on board but a dty flag 
waving in the air> and to add solemnity to the scene, I suppose a 
few avirivds were fired from the shore, but on board this baige there 
waa nothing but the city ftag $ not a single human being on board $ 
»U the mrai belonging to her were employed on the shore in towing 
it along : Uiat, G^tkmen, is the history of this notable navigation 
which the City of Londcffi are this day to contend they had a right 
to re*open by yirtueiot the power vested in them as the Ckinservators 
of the Thames at Uie sacrifice Of our road, and of the opportunity 
whkh this commiukicat^on gave to us jof cult^vatmg oar lands and 
taUng off our p&oduce. 

It 18 said« or may be said, that pending .this suit a temporary road 
has teen formed, and tiiat Irnnst show an interruption s that road,I 
an taU, b passable ; my learned fiiends say so, a little before high 
water and a tittle after^-^^ 
Bir. GuBNEY. A little before V>wwai^. 
Mr« Mabbtat. A little before low water; in former times we 
had a good passaUe road at all times. I allow, and I will give the' 
City of London the credit of saying, that they have fmmished some 
materials to form the temporary road, for when it was first opened a 
cart Gonldnot get along there wit^ safety, even after the tide had left 
the spot J but thesurveyor of the high roads laid some gravel there 
for the purpose of preventing the accumulation of the tide's ooze and 
jaaA, which otherwise would have rendered it insecure to have pass*^ 
ed thore, wf^ the City of I^ndon have furnished some other matet- 
rials, 80 that I admit the means of passage is not wholly interrupted> 
hot a eommuiucation may be had tor perhaps two hours during die 
space of two tides. It will be in proof to you, if at all material, that 
the desgympm, who has no residence there, when he has been to the 
parish to dp duty, that he has been delayed getting across, or obliged 
to awim his horse, or to swim after him ; for upon the occasion of an 
extraordinary hi^ tide he had not an opportunity to meet his congre* 
gation, who were assend^ed in his church, in any other mode than 
by being ferried over* I stated, Gentlemen, that when the bridge 
existed the road was perfect and passable at all times, and I contend 
ihai we have a right to a road that sh^ be passable at all times, and 
not a road that is passable only occasionally 5 the passage of die 
Imate at best, while the bridge was there and the road tl^e, nmst 
hscve b^n very frequently interrupted, perhaps it might occur onoa iiv 
afertnigfat at most, and, I believe, I give them a lat^ latitude when 
I say it was passable by a boat once in a fortnight, which would be ^ 
ih^ top of the hij^cat of the snring tides, for many of them did tiot 
reach that part ofthe road at all, and the neap tides niever anj^roacbed 
near to it* If thi3 bridge, instead of having, as I oontena it had, a 
stone arched top, had been a moveable swing brid|;e, it might then 
have been sitid itfivasQonatrttctedand placed there for the purpoie of 
aaflrigatUm, or at least for that purpose aa wdl as fof the poipoee of a 
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yoftd • biit therp is no pretence for supposing that there Wfts any 
thing about this bridge which would swing to admit the mast to pass> 
or that the top of the bridge was capable of moving to let the craft 
pass along 5 so that^ Gentlemen, I submit to you with the greatest 
confidence, that the construction and the height of the bridge are sa*- 
tisfactory evidence to show that it was built rather for the purposes 
of a road than for navigation, bat it. is quite sufficient for my argu- 
ment to state it was buUt there for both purposes, and no persons, 
whoever they may be, have a right to sacrifice the one to the other | 
it is only by saying that the road was a nuisance, which, if of a pri* 
Tate nature, or afiecting individuals, might be proceeded against by a 
civil action, or if affecting the public at large, by indictment to re* 
move or abate it. Now can any person suggest a ground or a pie- 
, tence upon which this, which had been used as a road probably ai 
long as the Isle of Grain had existed, though the opportunity of na- 
vigation had been sacrificed during the whole time that the arcb had 
l)een stopped up, could have been indicted as a nuisance 5 is there 
any pretence for saying that any indictment would have laid, or any 
proceeding might have been instituted against it, and whether those 
who have undertaken to remove it are not themselves guilty of a pub- 
lie nuisance by the removal of the road 3 if such an indictment could 
not have been sustained, neither can this. 

Gentlemen, I am addressing you now in the year 1824 5 it so hap- 
pened, and will be in proof to you, that two and forty years b^orc 
this time, namely, in the year 1782, that this road was indicted, de- 
scribing it in the same manner as it is described in the present in- 
dictment, as a road in the parish of Stoke, passing over Grain Bridge^ 
into the Isle of Grain 3 and it was indicted upon the ground of its 
being out of repair, and when that case came to be examined, no- 
body, at that time, had the least trace or memory of a bridge 3 upon 
that occasion the parish were found guilty of not having repaired the 
road 3 it was held that they were bound to repair, and die result was 
that they were compelled to repair the road. An attempt, I believe, 
was made to reduce it to a bridle-way, but which failed 3 for it was 
proved that it was used for carts and waggons, and that the width of 
Grain Bridge was sufficient for those purposes. The parish, upon 
that evidence, were found guilty, and compelled to repair it. It had 
been indicted for the want of repairs, and the parties were found 
guilty 3 and it was the opinion, at that time, of those who tried the 
cause, that it had been an immemorial road. / . 

Gentlemen, whatever might have been the original construction of 
this bridge, or cause-way, in point of law, having existed as far back 
asr living memory can extend, it will be a ground for you to presume, 
that the road was no nuisance, and no obstruction to the water-way. 
l^te.this upon the authority of several cases, one of which was. de- 
cided before the learned judge whom I have now the honour to ad* 
dress, when sitting in the Court of Exchequer on a trial at bar ; 
another was tried before a late learned Baron of the Exchequer; Mn 
Baron Wood 3 and a third case was decided, :a. few days ago, upon 
the Northern Oircuit/ before Mr. Justice Bayley. About the year 
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IS06, in Michaelmas Tenn, there was a trial at. bar, in the Conrt 
of Exchequer, of which court the learned baron now presiding at 
that time was one, and, I believe, present at th^ trial. It was an in- 
formation, in the nature of intrusion, filed at the time when the late 
Lord Chief Justice Gibbs was Attorney-General, at the instance of 
the Board of Admiralty, for an encroachment on Portsmouth Harbour, 
which you know is a harbour of great extent and of vast importance ; 
a harbour, as we all know, of peculiar importance to the British 
navy ; the Crown interposed, and an information was filed by the 
then Attomey*General against a variety of persons, the lessees of 
the Bishop of Winchestar. The salt water, which sometimes leaves 
and sometimes gains upon a particular part of the coast, in this in- 
ttance had left a certain space, of which the bishop had made parti- 
cular grants, and upon which quays had been built for the conve- 
Tuence of landing goods from ships to the shore, and for shipping 
goods into vessels lying in the harbour. It i^peared upon that occa- 
sion, that that which was undoubtedly an encroachment on the wa- 
ter way had existed th^e £ot at least a hundred years ; this, which 
is now in question. Gentlemen, having existed a much longer time , 
and upon that evidence the learned Chief Baron interposed, and ad- 
dressing himself to the counsel for the Crown, asked them whether 
its having been permitted to continue for all that length of time, was 
not of itself satisfactory and conclusive evidence that it was no nui- 
sance when those quays were originally constructed. I take it that 
that question was not put to the counsel for the Crown without the 
concurrence of the other learned barotis, it being a trial at bar ; and, 
after a conversation which took place between the bench and the 
bar (and. which is more likely to be in the recollection of the learned 
judge than myself, as I was not present), the defendants were ac- 
quitted of having committed any nuisance in the Portsmouth Har- 
bour, though it was clear the water fiowed under the quay, and that 
this was, to a certain degree, an infringement upon the water way. 

Subsequently to this. Gentlemen, in the year 1808, another case 
occurred, which was tried before Mr. Baron Wood, at the assizes 
held for the County of Northumberland, for an obstruction occasion- 
ed by the construction of weirs or bats, as they were termed, upon 
the River Tyne. Some of those obstructions appeared to have grown 
up in very modem times, and the learned baron thought they could 
not be sustained 5 others of them had subsisted for about sixty years, 
and the learned baron was of opinion that the jury ought to presume, 
in respect of them, that they were no nuisance whatever, though 
certainly standing in the water-way for the purpose of taking fish for 
the benefit of the proprietors of those weirs. Subsequent to that 
enquiry an application was made for a new trial. Upon the motion 
for. a new trial, the learned Judges of the Court of King's Bench di- 
rected it to be put into the form of a special case } it was accordingly 
put into the form of a special case, and the judges were of opinion 
that the presumption of the jury was right, but that the learned 
judge at the $rial should have left it to them to have formed the prer 
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iomplion ra&er tliiai have dlMCtcd them to fonnitj hdi the Court 
of King!8 Bench 'expre»ed their opinxdny that the juiy, upon* the evi^ 
dence that the weirs had continued sixty years, ought; with respect to 
that part of the case, to have draitrn such presuiiaption, and found the 
Terdict they did $ but upon some intimation of other circumstanced 
by the counsel for the prosecutors, the court did not gi?e finsl judg- 
ment. A new indictment was carried down but never tried, sfld the 
batts still remain. 

Another case. Gentlemen, occurred before Mr. JusAce Bayley, up- 
on the Northern Circuit, a few days ago, ct which, peitops, I Im s 
better account than is to be collected from the newspapersy beciiM^ 
it so happens that one of the largest landed proprietors in Gnis 
being a brother barrister, wished, in consequence of seeing a rawf 
of the proceedings, to have a more accurate account from one or tk 
counsel concerned in it, than he could obtain from the newSpspen, 
and I will state to you the substance of the informatioT^ received mm 
that learned gentleman. An indictment was preferred before Mr. 
Justice Bayley against Mr. Russell, for erecting something in the 
nature of a shoot upon the Baver Tyne, formed altogether over tl^ 
water-way of the river, by which the defendant eould shoot his 
coals immediately into the vessels ; I believe by this means they 
could let down the waggons without breaking the coals, by shooting 
them from a greater height according to the ordinary mode of pro- 
ceeding, and thereby were enabled to convey them to the hom^ 
market in a larger state, instead of conveying them first into the 
keels, and from the keels into the ships 5 this shoot was indicted asa 
nuisance, and, no doubt, all the kedmen thought so ; they were of 
opinion that it was a great obstruction to the water-way. It w»f 
contended that it occupied not less than one-tourth of the navigable 
part of the river, and that, in consequence of the obstruction, ship 
might sometimes get foul of each other, which otherwise, but for ddi 
obstruction, might have escaped ; still, as it appeared to have exist- 
ed even for a less time than sixty years, — ^I believe, with respect to 
one, only about thirty years, and with respect to the other for twenty 
years, — still it went to the jury upon the question of comparative con- 
venience and inconvenience. It was put to them upon the bais&c^ 
of the convenience of shooting the coab at once into the vessels 
which resorted there, and the inconvenience and the danger they en- 
countered, in consequence of the passage being narrowed ; that is the 
way in which it was left to the jury j it is not very important whft 
conclusion the jury came to. The verdict, however, was for the de- 
fendant, with liberty to the pkintifis counsel to move to enter a ver- 
dict for the prosecution upon the ground which they contended for, 
but which Mr. Justice Bayley deni^. 

Mr. Baron Graham. Does your Report state m what way it ^ 
left to the jury ^ 

Mr. Marryat. I have Mr. James Parkers letter to Mr. Bell, as** 
also the Newspaper Report, I will hand the letter to your Lordship 
directly I can lay my hand upon it« 
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Mt. Bafon Oraham. I have a difficulty in conceiving in what way 
it was left to the jury ; was it left on any idea of a convention he« 
tween the public and the individual ? 

Mr. Marry AT« No^ my Lord ; the jury £DUiid their verdict upon 
the ground of the general convenience to the port^ the balance of con- 
venience and inconvenience to the port of the eiistence of the shoot^ 
that obstructed the passage of the ships^ and occupied^ according to the 
itatenaent of Mr. Broughatn, one^fourth of the width of the river, but 
attended with great facility to the loading of vessels wjth coals. 

Mr^ BoLLAND. How is that applicable to the present case } 

Mr. Marry AT. We are here upon the question of a niiisancei and 
it shows that every obstruction to a water-way is not a public nuisance^ 
I know that Mr. Rennie proved in that case, relating to. Portsmouth 
harbour, that the best harbour was that in which there were neither 
quays nor ships, nor any thing in it but the water, but unquestionably 
U would be but of little use to the public if there wei'e no quays at which 
gMds could be landed, and no ships went there. That; my Lord, is 
Mr. P«rke*8 letter to Mr. BelL [Handing a letter to his Lordship.] 

I would state to you. Gentlemen, without apprehending any coi>tra«» 
dicdou, that if a thing is argued to be a nuisance, because it intercepts 
8 water-way, there are three decisions against it. I say, in this case^ 
the road was a balance of convenience to be opposed to the water-way, 
and that the general balance of convenience is to prevail ; one of the 
cases goes that length, and the other goes the length of showing that 
a hundred years occupation is cogent evidence^ and indeed, almost de- 
monstrable evidence that there was no nuisance created when the thing 
Was formed, and the other, that a weir, or similar obstruction, though 
formed in the middle of a navigable river, cannot, after a certain length 
of time be removed : indeed, I remember another instance 5 the corpo- 
ration of Kingston was indicted for not repairing Kingston bridge, and 
the evidence was, that they had a grant of Henry the Third of a weir, 
which they were to have the benefit of for ^he purpose of repairing 
the bridge ^ they stand in navigable rivers, and though they may form 
an obstruction to the stream, yet where they have stood for a certain 
length of time, no person has a right to remove them ) the party to 
whom they belong has as full a right to them as the person who navi-« 
gates the stream has a right to the use of the water for that purpose. 

It has been thought. Gentlemen, by the City of London, that this 
case, which may involve tSie rebuilding of a bridge, might be more 
impartially tried here than in the County of Kent. I certainly do 
not object to it, nor do I complain of it • the consequence is, that wit- 
nesses are brought here from a considerable distance by the Defend- 
ants, who wish for an impartial trial; the cutting has been, they say, 
to restore things to their original state, though they wish to leave the 
County of Kent to build a bridge in lieu of this road-way, and not to 
build it themselves, or at least, to leave them to the chance of sustain- 
ing an indictment against them. If the corporation of the City of 
London have a right to restorji things to their original situation, let 
tbem build a bridge and I ain content 3 let them restore things as they 
were, and we shaU be satisfied 3 but they say no, we will cut up your 

D 
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Toad^ and some other persons must build up the bridge ; but that isr 
language which neither the City of London, nor the Lord Mayor iw 
the plenitude of his power, has a right to use towards the public 5 
this is a charge which the corporation of London has no right to throw 
upon us. I believe, when they cut this canal they had no more idea 
of the existence of a bridge than we had ; if they have a mind to 
restore things as they formerly were, they ought to have done it com- 
pletely, and not to have suffered the nuisance to continue in the manner 
they have done, desiring us to get a bridge as we can, to erect it either 
at the expence of the inhabitants of Grain, or of the county of Kent 
generally ; and they have made it a ground of coming here, that the 
Grand Jury of the county of Kent would not be an impartial jury; 
because it would, by possibility, cost them a few hundred pounds to 
build the bridge. I submit to you, that the City had no right to cat 
away the road, which road answered a double purpose, without putting 
something in the place of it which shall serve the s^e double purpose, 
whereas, they tell us, they will merely make a channel for the water, 
which they say belongs to them, and we may draw through the ooze 
and mud, or take any other means we can to get access to the Isle 
of Grain. 

If we were to build a bridge, I do not think it would be of very 
long continuance : the Keelmen on the River Tyne were of opinion 
that the shoot was a great nuisance, because their keels were not 
wanted as formerly ; so I dare say some fishermen will be brought 
here to-day to prove that their business has been obstructed by this 
road, but I believe it will appear, that when they came there for the 
purpose of fishing, that they had not, nineteen times out of twenty, 
an opportunity of passing, — that they could not pass over it in their 
boats nineteen times out of twenty that they went there. 

But, Gentlemen, it is said that the City of London have the con- 
servancy of the waters of the Thames and Medway > and I suppose 
we shall be told to-day, as they told the proprietors of the Isle oi 
Grain, who met together, when this thing was first talked of and first 
contemplated, to take the subject into consideration, — ^we shall be told 
that it is the duty of the Lord Mayor to give directions to his agents 
to open the communication between those two Creeks. I do not 
affect. Gentlemen, to know the jurisdiction of my Lord Mayor, or those 
connected with him 3 but I believe, when we come to examine 
the extent of their jurisdiction, it will be found that they have a con- 
servative jurisdiction over the waters and streams of the Thames and 
Medway, but .whatever jurisdiction they have over the creeks, it is 
given to them by Act of Parliament with reference to fishing, for 
punition of those who fish there with improper or unlawful nets. I 
thought I could have given you the Act itself from the printed Sta- 
tutes, but t find that only the title of the Act is given, I will there- 
fore give it you from a very accurate writer, Callis. The Act to which 
I refer is the Act of Heniy the Seventh, cap. 15, which has a title 
which Justifies my obser\'ation that the jurisdiction which is given to 
them in thp creeks of the said rivers, is for the purpose of protecting 
tie fish. . I am. sorry this writer has not got the whole of it. 
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Mr. Baron Graham. What page is it in Caliis > 
Mr. Marryat. We will hand it up to your Lordship with a paper 
in the page. 
It was handed to his Lordship. 

Mr. BoLLAND. I will give your Lordship a copy of the Act. 
Mr. Marryat. It is the 4th Henry 7, cap. 15, the only account 
we have of it in the Statute Book is, '* That the Mayor and his suc- 
cessors for the time heing have the conservation and rule and like 
authority in all breaches, issues, and creeks, and grounds drowned 
and overflown, as far as the waters ebbeth and floweth, as touching 
the punition for using of unlawful nets and other unlawful engine* 
in fishing within the said River." My learned friend states, he has a 
copy at greater length, which I have no disinclination to read, and of 
the genuineness of which I have no suspicion. My extract amounts 
U} this: — ^After mentioning that the City had the consei*vancy of the 
Thames and Medway, and the mischief which had arisen by taking 
fish in an unlawful manner, it gives the City power as touching the 
punition of those who used unlawful nets and other unlawful engines 
in fishing, but it goes no further. 

Mr. BoLLAND. You had better read the Act, and then his Lordship 
and the Jury will see what it is. 

Mr. Baron Graham. I believe I have got a copy of it. ^ 

Mr. Marryat. No doubt the Corporation of London have, to a 
certain extent^ the conservancy of the River ; no doubt they have a 
right to protect the fishery, but that they have a right to interfere with 
banks and roads, I am quite sure my learned friend will have no au- 
thority to produce ^ what their conservancy consists of, or what its 
extent may be, I Mdll leave it to them to ascertain, but I am quite con- 
fident they will find no authority that permits them to cut down a 
public road, or to entrench upon that which has been used as one for 
^ gfeat length of time, for the convenience of His Majesty's subjects. 
I have already mentioned to you« Gentlemen, the nature of the na- 
vigation, as it is called : I will prove to you, that for no useful purr 
pose could this communication of Yantlet and Colemouth Creek (for 
they have always gone by distinct names) be made,^ — ^for no purposes 
could it be beneficial if restored to any extent, or framed to any extent, 
which the city of London might attempt to make it. There is some 
part of the sea walls in this place, which are so little asunder from each 
other, that the City of London, in widening this creek to the width 
' of twenty feet, have taken away the earth within a veiy few feet of 
those walls, and there is a great probability, if things remain in the 
present state, that the walls themselves will be of no very extensive 
duration : they have stood to the sui-prize of persons who will point out 
to you places where they have already begun to give way, though the 
water prevented you from seeing it at the time you were there j they 
vrill distinctly prove to you that they are extremely likely to come 
down, and if the current were established to the width of this arch, 
and to the depth proposed, it is wholly impossible that the walls could 
stand. Why then. Gentlemen, are the three thousand acres in the Isle 
of Grain on the one side, and the hundred of Hoo on the other to. be 
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liable to inundation at the pleasure of the Lord Msyor of London > 
Are we to be subject to all this inconyenience because he chuses to 
send a barge with a flag flying into this creek } Are we to have our 
road communication cut off by his arbitrary act ? I say arbitrary act^ 
because every overture, every proposition on our part, which has been 
made for trying the question without this mischief, was rejected. 

I have told you. Gentlemen, that this thing was in agitation for a 
considerable length of time before it was done, and one Lord Mayor 
was so anxious about it, that he was desirous not to go out of office 
till it was done ; a meeting of the proprietors took place, and it was 
Stated to the Lord Mayor, that the measure would be resisted; it was 
however determined upon, and the Lord Mayor to whom I have before 
alluded went out of office. It was desired, in order to avert the incoo^ 
venience that would arise, it was desired, and respectfully desired, on 
the part of the Prosecutors, and desired in writing, so that I cannot be 
mistaken, that there might be a communication between the counsel 
for the purpose of making an arrangement to try the right without 
incurring the inconvenience of the nuisance. This proposition was 
made in the month of July, and the answer to it was on the 1 7th of 
September, two months after, and I will tell you. Gentlemen^ what 
that answer was. In answer to our proposition made, as I have stated 
to you, in the July preceding, on the day in question, the 17th of Sep- 
tember, six or seven of the City barges came down to Colemouth 
Creek, and labourers were set to work by the Surveyor and Solicitor: 
the surveyor of the highways for this Parish was present, he attended 
for the purpose of interposing his authority, and to prevent their pro- 
ceeding ', he said that the ground, should not be cut while he had the 
capacity of standing upon it. There he stood, and the pick-axes were set 
to work 5 1 do not say that they actually picked his feet, but they picked 
the ground all round him, till at last they let him down. I mention 
this circumstance. Gentlemen, to show that the City have dote it ia 
defiance of all remonstrance ) that they rejected our proposition for 
the counsel to meet to make an arrangement to try the right without 
putting the parties to the inconvenience of having their road destroyed, 
but they preferred going up the Thames and the Colemouth Creek, in 
order that the process of re-opening this navigation might be gone 
through, under the direction of the Lord Mayor. The question for 
your consideration is, whether this power which has been assumed by 
the City of London, can be by possibility sustained, or whether any 
justification can be made on the part of the Defendants for cutting off 
the communication with between three and four thousand acres of 
land, for the purpose, as they affect, of restoring a communicatioa 
which had no existence as a navigation which had any existence, and 
can never be made useful unless the sea walls of the Isle of Grain unA 
the other sea walls are to be carried away, and the whole is to be made 
into one sheet of water for the convenience of the fisheries^ and to 
suit the purposes of the Conservators. 

This, Gentlemen, is the case on the part of the Prosecution, I sIm^ 
pnly mention one other circumstance 5 by the law as estabhshed by 
Parliament in the 13th year of the reign of His late M^^esty, tht Gcat'i 
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f fll Rigliwiiy Ac^^ there is a provision^ that if any road should have 
been formed, or which formerly existed^ or shall have been made and 
^sed for twdve months before the passing of the Act, it shall remain 
ja high road to all intents and purposes, and nobody shall have a right 
to interfere with it. Now this road had subsisted as far back as any 
living memory could go, exactly in the satne state in which it was at 
the time of its being cut through : there was a foot path as I will show, 
wbich was passable at all times, for except in some extraordinary in- 
stances the tide did not flow over the foot-path, which is raised somei^ 
what higher than the bridge itself. This road, which is scarcely ever 
flooded, the City have thought proper to cut oS-, they have cut off the 
communication as well, for passengers who may go on foot or on 
liorseback or in any other way, as the road is now formed they cannot 
|w6a without incurring considerable danger. 

I have now Gentlemen opened to you the outlines of this case, and 
it will be for my learned friend on the other side to show what 
pretence the City of London had to take upon themselves to destroy 
this pablic road. 1 will only make one observation more. Why are 
the Proprietors of Grain to make a new bridge > Were they to do so, 
the next thing they would be told would be, that it was an inconve- 
nience to the navigation, that it was not high enough, and that it must 
be removed, and no doubt the fishermen and the smugglers who wish 
to use this communication if it was opened, would be extremely dis- 
posed to knock down the bridge, and to put us to great expence 5 
whereas, there is no doubt, that if the bridge belonged to the City of 
London, that the influence of the water-bailiff and the corporation of 
London over the fishermen is such that every wherry would be pre- 
vented doing injury to it, and the same wherrymen, and watermenu 
and smugglers (though I do not mean to impute any connexion be- 
tween the water-bailift' and the smugglers) but the wherrymen would, 
if the bridge belonged to us, do us all the mischief they could, so that 
in the result, the City of London would have to place a bridge there 
themselves. It is therefore of importance to put the saddle upon 
the right horse, and it is of importance that the City of London, 
who indemnify the Defeiidants, should make good this communica- 
tion. The Prosecutors have no objection to the opening of this Creek 
provided that the City do not put them to the expence of that accom- 
modation. 



EVIDENCE FOR THE PROSECUTION. 

[Mr. JOHN SMITH was called but not sworn.] 

Mr. Baron Graham. The trench is carried directly across the road? 

Mr. Marry AT. Yes, my Lord, directly across the road. 

(Mr. Pollock pointed out upon the plan where the trench had 
been made. It was admitted, on the part of the City, that the trench 
bad been cut through the causeway.) 
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Mr. Marryat. My Lord, as it is admitted that the road ha^t)een 
tail through by the City, we will not waste time by proving it 5 have 
the goodness to give us the dimensions of the cut. 

Mr. Newman (City Solicitor) . It is twenty feet at the top. 

Mr. Baron Graham. It is an obsti-uction to the road way. 

Mr. GuRNBY. No doubt of it, my Lord -, many of the Gentlemen 
of the Jury have seen the spot in question. 

Mr- Pollock. Then if that is admitted we will call Thomas 
Carter. 

Mr. GuRNEY. I admit the trespass, my Lord* 

fMr. THOMAS GARTER sworn. Examined by Mr. Pollock.] 

Q. Where do you live ? — ^A. I live at Snodland, near Maidstone. 

Q- How old are you ? — ^A. I am in my sixty-eighth. 

Q. Do you know a road leading from Stoke to Grain ? — ^A. Yes;^ 
very welL 

Q. How long have you known it } — ^A. About fifty-three or fifty- 
fom* years.. 

Q. Did you see it last summer, before it was cut through ? — ^A. I 
think not in the summer ; I see it the summer before 5 for I have been 
in the habit of going down once a year for these twelve years past. 

Q. Was it in much the same state the last twelve years as it was 
when you first knew it } — ^A. Yes, it was 5 but it was rather improv- 
ed, as most roads are. 

Mr. Baron Graham. Rather improved since you first knew it ? — 
A. Yes, my Lord, I think it was. 

Q. What was the breadth of the road ? — A. It is a considerable 
breadth where the water flows on the Colemouth side, but there is an 
embankment on the other side. 

Q. What is the width of it from the embankment to the other 
side } — A. Twenty or thirty feet* 

Mr. GuRNEY. The causeway^ my Lord. 

Mr. Baron Graham. Is that a turnpike road } — A. No ; no tmnipike. 

Mr. Marryat. A parish road, my Lord. 

Mr. Pollock. Was there ever a bridge there to your recollection } 
-^A. No^ not to my recollection, nothing like a bridge 3 but it was 
iJways called Grain Bridge. 

Q. Did you dver hear of a bridge ? 

Mr. GuRNEY. That is not evidence. I told my friend I should 
object to that. 

Mr. Baron Graham. I do not think the case requires it. 

Mr. Law. The witness added it was always called Grain Bridge. — 
A* I suspected 

Mr. GuRNSlY. No matter what you suspected 5 tell us what you 
know. - 

Mr. Baron Graham. It was always called by the name of Graiif 
Bridge? — ^A.. Yes. 

Q. From Hoo to Grain ? — A. No 3 there is a division of parishes 
where the water flows up. 
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. Mr. MuiRTAT. A diyision of two parishes where the w&ter Bows* 

Mr. Pollock. I believe you were an apprentice in the nei^ibour- 
hood ? — ^A. At Chatham I was. 

Q. Did you, during your i^prenticeship, frequently go into the 
Isle of Grain ? — ^A. Very frequently. 

Mr. Baron Graham. You went along that road into the Isle of 
Grain ? — ^A. Yes, my Lord. 

Mr. Pollock. Were you ever impeded by the tide, or any water 
across the road ? — ^A. At no time that I recollect. 

Mr. GuRNEY. I have nothing to ask him. 

£JOHN ASH sworn. Examined by Mr. Platt.] 

Q. Did you live near Grain ? — ^A. Yes. 

Q. How old are you ? — ^A. In my eighty-ninth year, 

Q. How long do you remember Grain ?— A. Ever since I wa^ 
^e^en or eight years old I have gone over the wall. 

Q. Do you rememb^ your father taking you to a cockfighting 
there ? — ^A. Yes, very well. 

Q. What age were you then ? — ^A. About seven, or between seven 
and eight. 

Q. Between seven and eight at that time ? — ^A. Yes. 

Q. Do you know the spot called Grain Bridge ? — ^A. Yes. 

Q. Used you to pass over that to go to Grain } — ^A, Yes. 

Q. Was there between Stoke and Grain a place called Grain 
Bridge?— A. Yes. 

Q. Did you often pass over that } — ^A. I cannot say how maaof, 
Umes — ^what times. 

Q. How many times in the course of a year } — A. I do not know ; 
twice or three times j I was in the habit of going over with my father, 
a&d I used to ride with him. 

Q. Twice or three times in what space of time } — A. I do not 
know by the value of two or three years. 

Q. How near did you live when you were a boy ? — ^A. At a place 
called Halstow, in the hamlet of Hoo. 

Q. Was that close by } — A. No 5 about three or four miles from 
our house to the wall, to the wall through Stoke. 

Q. Do you ever remember any bridge there } — A. No. 

Q. Were you ever interrupted by the water, in passing along by the 
place called Grain Bridge ? — ^A. No. 

Q. How did you go with your father 5 on foot ? — ^A. No ; on 
horseback. 

Q. Do you remember any footpath there? — ^Yes; on one side 
there was a footpath which was higher. 

Q. It was higher on one side for a footpath ? — A. Yes 5 than the 
road. 

Q. On which side was it 5 the Thames side of it ?— A. Yes. 

Q. Did you ever see any boats pulled over it ? — ^A. No j never. 

Mr. Baron Graham. Did you ever see other people passing ixkd 
re-passing as you went along ? — ^A. Yes. 
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Mr. MiJiBYAT. Is that the only land comntunication with iiit 
ialaud? 

Mr. Gurnet. It is so^ my Lord -, the only communication. 

Mr. Baron Gbaham. Passing and re-passing mth carriages^ with 
carts? — ^A. Yes. 

Mr. GuBN£Y. Did you see people passing it in carts ) — ^A. Yes. 

Mr. Platt. When you grew to he a man did you ever perform 
any work there in Grain ; did you work there } 

Mr. Baron Gbaham. At Grain Bridge. 

Mr. Platt. No, my Lord 5 at Grain ? — ^A. I hare gone with 
teams oyer there hefore I was a man 3 when I was thirteen or four- 
teen. 

Q. In whose service were you when you took the teams over; 
whose teams were they ? — ^A. One Garland. 

Q. Where did he live > — ^A. At Frindshury 5 and he had a farm at 
Halstow ; and I used to look after the horses there. 

Q. Did you ever work for any bpdy in Grain } — ^A. Yes. 

Q. When was that ? — ^A. When I was about twenty. 

Q. That is what I want 5 for whom ? — ^A. One Walter Lee. 

Q. Were you a day labourer there, or did you live with him ? — ^A. 
No 5 he gave me his lodging for the purpose of doing a job— « job of 
threshing. 

Q. Did you pass over the bridge at that time ? — A. Every Satur- 
day-night 5 I used to go back to my father on a Saturday-nighty and 
come back again on the Sunday-night. 

Q. Were you ever stopped by the water during that time ? — ^A. 
No 5 never. 

Mr. Baron Graham. I do not know what the difference may be ; 
but I should conceive that, with respect to this fact, there can be no 
dispute that it has been used as long as memory can go. 

Mr. GuRNEY. Not in the present state, my Lord j it has been rais- 
ed three tunes. / 

Mr. BoLLAND. We will show when it was made. 

Mr. Marbyat. Is there any doubt too of its being used as a pas- 
sage } 

Mr. GuBNEY. Oh no, none at alL 

[JAMES DELLOW sworn. Examined by Mr. Marbyat.} 

Q. What is your age ? — ^A. I am eighty. 

Q. Were you b<Mm at Stoke } — A, Yes. 

Q. That is the next village to the Isle of Grain ? — ^A. Yes 5 I wa» 
born at Stoke. 

Q. Is that the nearest village to Grain > — ^A. Yes, 

Q. Is the place called Grain Bridge partly in Stoke and partly in 
Grain } — ^A. I do not know which it is in; it is between. 

Mr. Mabb Y AT. There is a separation of parishes, my Lord. Is there 
a sea-wall on the Stoke side and the Grain side ?^-A. No ; by the left- 
hand side, as you go over, it reaches from one side to the other 3 the 
footpath is on the left-hand. 
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Mr. Marrtat. tliere 19 a seft-wftll at Stoke^ my Lord ; tliere is 
one, in fact, on each side 3 the spaee between is called the Grain 
Bridge^ 

Mr. Baron Graham. Going all along ? 

Mr. GuRKfiT. No, my Lord ; there is a sea-wall on each side of 
the creeki 

Mr. Marryat. Is there a sea-wall 6n eaek side of the salthiga 
on each side of the Yantlet Creek } — ^A. Yes. 
Mr« Baron Graham. Is there one laterally > 
Mr. Marrtat. No, my Lord 5 it is in this way (pointing it out on 
the plan)^ IDolemouth Creek runs to the Medway on one side, ott 
the other side of the road-way the Yantlet Creek runs into the 
Thames j it runs about three miies^ 

Mr. GuRNEY. The mouth to the Thames is called the Yantkt, and 
the mouth to the Medway is called the Colemouth. 

Mr. Marryat (to the witness). From what age have yon known 
this spot ^-^-^ A. I was nine years old when I first knew it^ 
Q. And you are now eighty } — ^A. Yes. 

Q. As long as you have known it was there any bridge there } — At 
No } there was not. 

Q. Was there always a road there > — ^A. Yes 3 the farmers made it 
to drive waggons along. 

Q. No doubt of that 5 it was a parish road. Do you remember its 
being made 5 or was it made before you remember it ; the road } — ^A. 
Yes ; the road was made before I remember it. 

Q. And when it wanted mending did the farmers mend it?-^ 
L Yes. 

Q. Did you ever see any boat go over the road } — ^A. No, my 
Lord 3 I did not. 

Q. How many years did yOu know it 3 you have told us how long 
back 3 how many years did your acquaintance continue with it ? — ^A* 
For a great while 3 going to and fro at times^ 

Q. Have you known it down to the present time, or has the ac<* 
qnaintance with it been broken off > — ^A. None of it, I beUeve^ broken 
off to my knowledge. 
Mr. Marryat^ No, no. 

Mr. Baron Graham. Have you known it up to this moment ?— A. 
Yes. 

Mr. Marryat. Was there any bridge through or over the road to 
your knowledge ? — ^A* The tide has run over it sometimes. 
Mr. Law. ISxactly so« 

Mr. Marryat. I so opened it^ — A* At high water 3 at high spring 
tides. 

Q* At high Water. I think you say at high spring tides the water 
has run over it ? — ^A. Yes ? 

Q. Did you ever see a boat float over it > — ^A, No. 
Q. Nor any other craft } — ^A. No. 

Q, How many inches have you known the tide rise over it at a high 
spring tide ? — A. Not above two or three inches, I dare say 3 I 
not measure it. 

E 
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^ Q. Did you sometimes find it shorter right across the Yaatlet than 
going over the Grain Bridge ? — ^A. Yes. 

Q. In what way ? — ^A. By stepping over the gutway j the narrow- 
est part of it. 

Q. Was it so narrow that you could stride across it ? — ^A. Yes^ your 
honour j it was. 

Q. Ahout what depth of water there ? — ^A. When the tide was in 
it might be four feet of water, I think* 

Q. In the gutway ? — ^A. Yes. 

Q. And when the tide was out was it quite dry, or how I — ^A.. Yes. 

Mr. BoLLAND. So it is now. 

Mr. Marryat. How much nearer to the Thames than the bridge 
have you stepped over it ? — ^A. Half a mile, I dare say, below tie 
bridge nearly. 

Q. Below Grain Bridge ? — A. Yes. 

Q. About half a mile below the bridge nearly ? — ^A. Yes. 

Q. How many years ago have you walked across this gutway ?— A.^ 
Five or six years ago. 

Q. Have you done the same thing many times ? — ^A. Yes ; when 
I was younger. 

Q. How many years ago have you walked across the Yantlet ? — ^A. 
Four or five years ago. 

Q. But how much longer than that ? — ^A. Pretty well forty years 
ago. 

Q. What, was the gutway of the Yantlet narrow enough to admit 
it forty years ago, and five years ago ? — A. Yes. 

[Cross-examined by Mr. Gurnev.] 

Q. When you first knew it were not you sometimes up to the 
horse's knees — ^when you first knew it I — ^A.. Yes, we were, when the 
water was in. 

Q. Were you not sometimes up to the horse's belly ? — ^A. Not 
quite. 

Q. Can you say that you went through it at high water at a spring 
tide ? — ^A. No 5 not at a spring tide. I used to watch for the time 
of tide, and at spring tides we could not get through without being 
deeper in the water. 

Q. Without swimming ? — ^A. Yes. 

Q. Did not the people, when they wanted to gainto Grain^ always 
watch for the time of tide ? — ^A. Yes. 

Q. And you went as near as you could at low water } — A. Yes-, 

yes. 

Q. And every body did so } — ^A. Most would, our way. 

Q. Every body that knew the place? — ^A. Yes 5 they always 
Watched for the tide. 

Q. And sometimes you had to wait for the tide ? — ^A. Not if you 
had a horse, because a horse struggled through. 

Q. But that would not do at high spring tides at high water, be- 
cause then he would have to swim through I — ^A. No. 

Q. At high water, at the high spring tides^ could you wall^ 
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tfarougii mth a horse ? — ^A. I do not know but you mighty with a 
horse. 

Q. Did you ever try it at a high tide, at spring tides, to walk 
through with a horse } — ^A. No. 

Q. You would have been a bold man if you had ventured it. 
Did fyou never see any barge or boat go through ? — ^A. No, your 
Honour, 

Q, Did you never say you had ? — ^A. No, I never could, because 
I never did see them. 

Q. Did you ever say so to a person of the name of Bell ? — ^A. 
No 'y I have heard him say he had seen a barge go through, and I 
told him no 5 I told him he never did see one. 

Q. Never mind what you told him ; you never told him you had 
seen one ? — ^A. I told him I had not 5 he told me, in my house, I 
kave seen a barge, and I told him no. 

[Re-examined by Mr. Mabbyat.*] 

Q. Did you ever turn back, when on horseback, in consequence of 
the overflow of the tide ? — A. No, your Honour, because I used to 
watch for the tide. 

Mr. Baron Gbaham. I understood you to say, that at a very high 
spring tide the water was not over Grain Bridge more than three or 
four inches ? — ^A. That was over the foot-path, which is more raised. 

Mr. Mabbyat. And when you were on foot you did not like 
walking three or four inches in water ? — A. Then I could see the 
causeway. 

Q. Through the sea water } — ^A. No, I could not 5 I never went 
at those times 5 I watched the tide. 

Q. Did you ever know a horse or a team turn back on account of 
the high spring tides ? — ^A. No ; I did not. 

Q. And you are quite sure that nobody could persuade you that you 
ever saw any thing float over ? — :A. I am quite sure of it, nobody 
never did. 

[WILLIAM DAY sworn. Examined by Mr. Pollock.] 

Q. How old are you ? — ^A. Eighty the 10th of last May. 

Q. Were you an apprentice at the age of fourteen to a Fisherman ? 
—A. Yes. 

Q. How long after you were first apprenticed were you engaged in 
barges and craft ? — A. Twenty years. 

Q. Where were you employed in the craft principally ? — ^A. Most 
in general to London. 

Q. Where from }' — A. From Rochester. 

Q. From Rochester to London ?. — ^A. Yes. 

Q. Do you know the Isle of Grain ? — ^A, Isle of Grain ? very well. 

Q. How did you always go from Rochester to London? — ^A. Always 
cleared the Customs. 

Q. Did you go round the Isle of Grain ? — ^A. Always round the Lie 
of Grain, and sometimes round the Light ? 
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0. The Nore Ligbt>-^A. Yes, ihe first I knevr of Gnhi Bri^ ^ 

about sixty-five years ago. 

Q. Was tbat when you were fitst emidoyed in the vessel called the 
Quarry? — ^A. Yes. 

Q. How came you to go to Grnn Bridge thm V-«A. We went to 
Grain Bridge with strong beer. 

Q. Was it employed by Mr, Wildash the Brewer ?— A. Yes. 

Q. How did you go up to Grrain Bridge ? — ^A. I was obliged to warp 
up^ we could not sail up with a foul wind. 

Q. Was it up Colemouth Creek yoa went ?^— A. Yes. 

Q. What was the tonnage of tiie Quarry? — A. Abo«t twenty tou. 

Q. And drawing how much water ? — jL Four and a half feet. 

Q. Was that when it was loaded that it drew fonr and a haJf feet? 
-^A. Yes, it was a small vessel, it «sed to carry about tea barrelB. 

Q. What was the beer carried jtberefor? — A. Togo totkeCodi 
Alehouse. 

Q. Whereabouts was that Alehouse >*-A, The eastern part of the 
Island of Grain. 

Q. When you came to the bridge, could yon get any {vshher >-»^ 
Never, not in any man*s life. 

Q. What did you do with your cargo when you got to Qndn Bridge> 
^A. Carry it out upon the bridge, or put it into waggons. 

Q. How did you get your vessel back again ?-— A. We used to aa3 
back. 

Q. When > — ^A. When the wind was fool, we used to warp bads 
again. 

Q. But that tide, or the next tide ?— A^ No^ we could not get it 
out time enough. 

Q. Now, after you had been in the Quarry^ <Md you belong to a 
vessel called the Delight ? — ^A, Yes. 

Mr. Baron Graham. Did you ever pass cy&t the Grain Bridge 
with the Quarry ? — ^A. No, never. 

Mr. Pollock. Was it in fact possibly ? — ^A. No water, all dryland. 

Q. After that you belonged to the Delight } — ^A. Yes. 

Q. Whose vessel was that } — A. It belonged to one Mr. Steele, 

Q. Did the vessel belong to Steele } — ^A. No, to one Mr. Piper. 

Q. Thomas Piper, your brother-in-law ? — ^A. Yes. 

Q. Did you ever go up Colemouth Creek in the Delight ?«p-*A. Yes, 
to get up to Grain Bridge. 

Q. Did that vessel ever go over Grain Bridge that you know of ? — - 
A. No, never, nor no craft. 

Q. Did you ever know a bridge there with an arcfe ^— A. Na, nOj 
Sir, no arch, no arch never, I never see no arch. 

Q. Always a road } — ^A. Yes, a road, and a foot-path on the left 
hand side. 

Q. Was the foot-path on a level with the road, or not >•— A. Yes, 
the foot-path laid rather round, upon the side of the bridge, in the 
form of a bridge. 

Q. What did you say, in the form of what > was it higher than the 
i;art-road, or not, the foot-path >*— A. No, only just a path^way like. 
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<2^ How (fid yom iell the foot-path from the road^way ?-^A. Very 

' Q« iioir V-^A. By petsoos asi&g it ; there was a great traffic of 
people there ^ at times the water has been over it in gsJes and storms 
of wind^ and sheep hate been drowned. 

Q. Do you mean x>yer Grain Bridge^ or over the sea-walls ^«— A. 
Ov«r aea-walia aAdail. 

Q. And bridge and all ?-— A. Yes^ every thing in every fresh and 
floods. 

Q. 'VVhen yoii £rtt lauw Grain Bridge^ what was it made of? — 
A. Of grayel. 

Q. What sort of a road was it ? — ^A. Avery good hard ommL 
Q. What^ 8ixty-fiv« yean ago >-*-»A. Yes. 

Q. Have you seen horses, and.carts^ and waggons^ go across it }*^ 
A. Yes, yes^ a great many times. 

Q. With coals, and grain, and so on } — ^A. Yes, the farmers had a 
deal of tiotible to make a good road ^ I have been absent from the place 
thirty years. 

Q* After being absent thirty years, have you seen it lately ?'^A. 
Yes, I have, I have been in Nicholson's employ continually. 
Q. When did yon see the road last ? — ^A. Thirty years ago. 
Q. Have you never seen it since h^A, No, I have not been there 
since. 

Q. Have you ever seen a boat go across ?'— A. Never y I have, seen 
people haul Ixutts across. 

Q. Stop a minute^ we are coming to that directly. How many 
^esrs was that ago, when you saw people haul boats across ?<^-^. I 
^c say, fifty years ago. 
Q. Did you help? — ^A. I have done it. 
Q. You have done it. — ^A. Yes, I have, I tell you the truth. 
Q. Perhaps you will tell me what sort of a boat you hauled across ? 
—A. A six-oared boat, an 18-fbot keel. 
Q. Was there any thing m it when you hauled it across ? — ^A. No. 
Q. Was any thing taken out of it before you took to haul it across ? 
—A. Yes. 
Q. What was tsken out of it ? — ^A. A little liquor. 
Q* Why did you take the liquor out before you drew it across? — 
A. Because it would be too heavy, there was a long piece of salt marsh. 
Mr. Baron Graham. It is pretty obvious what the goods were. 
Mr. Poi,LOCK. I am not asking what the liquor was. After you 
got it across did you put the liquor in again ? — A. Yes we did. 

Q. At what time of the tide was it when you used to draw or haul 
these boats over? — ^A. At the top of the tide in general. 

Q. How ofien have you seen a boat hauled across } — ^A. Very little^ 
I was very seldom there, I may have seen it twice in my life. 
Q. How often have you seen a boat hauled ? — ^A. Perhaps twice. 
Q* Were both these times at the top of the tide ?»— A. Yes. 
Mr. Pollock. Will you cross-examine him } 
Mr» GuRNST* No^ no^ indeed I will not : You may go. 
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> pfr. WILLIAM BUCK sworn. Examined by Mr. Platt.J 

Q. I believe you formerly carried on the business of farmer > — 
A. Yes. 

Q. And now retired from, business >— A. Yes. 

^. What age aye you } — ^A. Sixty-nine. 

Q. Do you know the road leading from Stoke to Grain ? — ^A. Very 
wdL 

Q. How many years ? — ^A. For about fifty-three years. 

.Q, Did you live near that place as far back as that } — A. I lived 
at Stroud, near Rochester. 

Q. Had you any land in Grain ? — ^A. Yes. 

Mr. Baron Graham. In the Island Grain > — ^A. Not at that time, 
but three years after. 

Mr. Platt. fifty years ago } — A. Yes. 

Q. What land had you ? — ^A. Five hundred acres. 

Q. That often led you across Grain Bridge? — ^A. Four or five times 
a week. 

Q. On horseback, or foot, did you usually go? — ^A. On horse- 
back. 

Q. Were you ever stopped in your journey by the water passing 
over there ? — ^A. I was once stopped, being upon a young horse, the 
water being over the road, but not over the wall. 

Q. Was that a high tide ? — ^A. Yes, a spring tide. 

Q. When you say the wall, what do you mean by the tvall ? — 
A Where a road went along over Grain Bridge, as they call it. 

.Q. Did it run parallel with the road ? — ^A. It was over the road 
but not over the wall. j 

Mr. Baron Graham. The wall was nearly perpendicular to tk 
road ? 

Mr. PiiATT. Do you mean the foot-path when you say the wall ?— 
A. Not over the foot-path, 

(It was pointed out on the plan to his Lordship.) 

Mr. Marryat. One is rather concave, and the other a convex. 

Mr. Baron Graham. You mean a foot-path ? — ^A. Yes. 

Q. Which there is rather higher than the road ? — ^A. Yes. 

Q. With the exception of that time were you ever stopped by the 
passing over of the water? — ^A. Never. 

Q. During what period of time were you in the habit of passing 
oyer this bridge, as it is called? — ^A. I suppose three or four times a 
week, for seven years. 

Q. What sort of a road was it ? — A. A very good one. 

Q, Of what materials consisting ? — A. Of cockle-shells and gravel. 

Q. Did you ever know of any bridge being there ? — ^A. Never. 

Q. Or any arch ? — A. No, never. 

Q. Did you ever see any boat pass over there ? — A. No, never. 

Q. Did you remember the water being of any depth over that road 
so as to admit a boat or barge to pass over ? — Oh, never. 

Q. At neap tides did the water come over the yoad ? — ^A. No, it 
never came up to it. 
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Q. Did the ordiuiary spring tides come over the road > — ^A. Very 
seldom^ very seldom that a spring tide ever came over the road. 

Q. Did the high lyater ordinarily come up there ? — ^A. No, very 
seldom up to the road. 

Mr. Baron Graham. The spring tides^ you say^ seldom came 
over it ? — ^A. Very seldom. 

Mr. Platt* Have you known Grain Bridge down to the present 
time?— A, Yes^Ihave. 

Q. Were you ever a Surveyor of the highways of the district?— 
Ai Not of Grain. 

Q. Of Stoke were you ?— A. Yes. 

Mr. Marrtat. The parish meets in the centre } 

Mr. Law. We say no. 

Mr. Platt. Stop a minute, we will see. How far did Stoke 
Parish extend towards Grain } — A. As far as the Trench, where it 19 
now cut up as far as the wharfing. 

Q. Is part of the .Trench in Grain and part in Stoke ? — ^A. Yes. 

Mr. Baron Graham. Have you laid it both ways } 

Mr. Marryat. Yes, my Lord, we have alternate counts. 

Mr. Platt. Did you ever repair that part that is in Stoke } — 
A» Yes. 

Q. For the Parish ?— A. For the Parish. 

Q. When was that j when you first repaired it ? — ^A. It was by 
three or four-and-forty years ago. 

Mr. Baron Graham. More than once ? — ^A. Oh yes, my Lord. 

Mr. Platt. How many years have you repaired it do you think } 
— ^A. I believe I was surveyor three or four years, and I repaired it 
every year when it wanted repairing. 

Q. Have you seen it since that time repaired, though you did not 
order the repairs yourself ? — A» Oh yes. 

Q. By the parish ? — ^A. By the parish. 

Q. During the time you have known Grain Bridge, have the pub- 
lic been in the habit of passing there with their carts and waggons ? 

Mr. GuRNEY. You may take that for gi anted. 

Mr. Platt. During all the time you have known it ? — ^A. Yes. 

Mr. GuRNEY. I have nothing to ask you. 

Mr. Baron Graham. It seems to me ypu have established the {&c% 
of a way. 

Mr. Marryat. I am told there are seventy witnesses on the 
other side, and, therefore, I must prove it beyond contradiction. 

[GEORGE TELFER sworn. Examined by Mr. Marryat.] 

Q. Are you a fisherman ? — ^A. Yes 5 and a pilot. 
Q. And your age is what? — ^A. Sixty-eight, the 19th of this 
laonth. 

Q. Just turned of sixty-eight ? — ^A. Yes. 

jQ. Were you an apprentice to a fisherman ? — ^A. Yes* 

Q . What age were you then ? — ^A. Fourteen when I went apprentice^ 

Q. That is more than fifty-four years ago ? — ^A. Yes. 
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Q. Did yoa know Cokmoath Creek and tlit Isk of Grain > — A^ 
Very well. 

. Q. And the spot called Orain Bridge?— A. The rood-way they 
called it always Grain Bridge. 

Q. Was there ever any bridge there within your remembrance ^^ 
A. I never saw any at any time. 

Mr. Mabrvat. It is agreed no person saw any bridge. 

Mr. GuRNEY. It was down, my Lord, before the oldest man lining 
can remember. 

Mr. Marrtat. Were you stationed there at any time } — A. About 
fifty-three years ago I was a watchman ) not a watchman, but a 
watch-boy. 

Q. But near this spot? — ^A. Not Colemomth side, but on the 
Yantlet side. Oysters were laid, and I watched them with another 
eld gentleman ; on the Yantlet side there were oyster beds, five thou- 
sand bushels were laid. 

Q. Were you there all times of the tides > — ^A. I was there three 
months, not longer, that was from April three months together 5 ia 
April I went, and, I believe, on the drd of July I lefk. 

Q. Of course you had an opportunity of seeing the tides, and all 
state of the tides for three months ? — ^A. Yes. 

Q. Did you ever see any thing float over this road > — A. Never. 

Mr. Baron Graham. You never saw any vessel floating over the 
road ? — ^A. Never 5 when we have been that way 1 have heard them 
say they have hauled the boats over, and there may have been water^ 
at uncommon floods, because water has run over the walls and flooded 
the marshes. 

Mr. Baron Graham. Then you think a boat might have been float- 
ed over the Grain Bridge ? — ^A. Not the least doubt, I was in one 
myself, and I think I could have gone from Colemouth to Queen^ 
borough in water, of the depth of nve or six feet, without going in 
any channel. 

Q. Did you ever see a boat floated across the Gridn Bridge, except 
at that extraordinary flood > — A. No, I did not see one then. 

Mr. Marryat. And at that extraordinary flood you think you 
could have gone from Colemouth Creek to Queenborough without 
going into any channel at all ^— A. Yes 5 and I was very near being 
set adrift. 

Q. It was flooded all over the sea walls ? — ^A. It was all a sea to-- 
gether. 

Q. The whole of the Island was covered? — ^A. No, the whole of 
the walls, not the whole of the Island. 

Q* Did the ordinary tides cover the road or not } — ^A. I never saw 
the road covered at all. 

Mr. Baron Graham. Never at all, even at high tides ^•— A. Never, 
I was not there at the time of those high tides, all the time I was there; 
I never saw the water over the road. 

Q. Perhaps when you were there. You say yon have heard of a boat 
being hauled- over, did you ever assist > — A. No, never, 

Q. Did you ever see any one hauled over ?— Never, when I hav& 
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landed on the Yandet side I have hauled up the hoat on that $ide, 
and there left her when I have heen going for necessaries. ' 

Mr. Gurnet. On which side of the bridge ?— A. On the Yantlet 
side. 

Mr. Baron Graham. But never over ?-r-A. Never. 

Mr. Marryat.' Some enquiry about Yantlet. What was Yantlet 
when you knew it fifty or sixty years ago ? — A. Lobster-house was 
not an island at that time ^ you could go dry footed at neap tide into 
Grain^ but since that, a passage has been made to Lobster-house, 
but Lobster-house before that was not an island. 

Q. The tide has forced another passage ?^-A. Yes,'^it has 5 the 
old passage is partly shut up now. 

Mr. BoLLAND. The Lobster Island is down here 3 the river has 
left one channel and made another. (Pointing it out on the Plan). 

Mr. Marryat. There has been a new entiance. Was there room 
for navigation in that part of Yantlet Creek that was near the bridge, 
or how should you describe it ? — ^A. There was nothing but a muddy 
or green sward for twenty fathom from the bridge or more 5 I never 
measured it. 

Q. For about twenty fathom from the bridge there was nothing 
but a muddy green sward } — ^A. Green sward we call it, and grass 
grew on the mud, and between them two banks there was a small 
little channel, a small thin crooked drill-way, through which the 
water ran ; a course of water. 

Mr. Baron Graham. What was the width of that ? — ^A. I sup* 
pose, at low water, not half a foot^3 as the water flowed it was wider, 

Mr. GuRNEY. How high was it when the water was up ? — ^A. 
VHien the water was up the water-way may be five, or six, or tei^ 
fathom, at high water, on each side, up at the top. 

Q. 13o you mean at the top of this road- way ? — ^A. No ; at the top 
of this mud and ooze, 

Mr. BoLLAND. At low water there was no water there, except this 
drill- way ? — ^A. And at high water there were six or ten fathom of 
water wide, and two or three foot in the channel, or four feet, I will 
not be certain. 

Mr. Marryat. Tliat was in the channel at high water ?-^A," Yes* 

Q. Was the sea walls on each side of the drill- way, as you term it, 
in the same state as they are now } — ^A. I have not been there these 
eight years, and the last time I was there they were in the same state 5 
1 rode over with a horse. 

Mr. Baron Graham. In the same state as when you first knew 
them >— A. I did not see any alteration 5 whether there was any a- 
mendment in the road to raise it a little I am not able to say. 

Mr. Marryat. During all the time you knew this spot was there 
ever any communication between the Yantlet stream and the Cole- 
mouth stream ?— A. Never j and long before. 

Mr. (jurney. You may go. 

[OBADLVH HARRIS sworn. Examined by Mr. Poli^ock.] 
Q. How old are you ? — A. Eighty-one. 
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Q. How long have you know^ Grain } — ^A. I hare known it ever 
0inc^ I was fourteen years oldt 

Q. Where did you live when you were a boy ? — ^A. At Sheemess. 

Q. Did you often go to Grain? — ^A, Every week. I went to 
Grain every week for a whole twelvemonth, I used to go once a 
week. 

Q. From Sheemess ? — ^A. Yes. 

Q. Where did you land at Grain ? — ^A. Cockleshell Hard* 

Mr. Baron Graham. Is that in Stoke ? 

Mr. Pollock. No^ my Lord, it is in Grain. On which side of 
Grain was it ; was it on the Medway side or the Thames side ?— A 
tThe right-hand side going to Chatham. 

Q, Then it was on the Medway side. Do you knot^ Co]emoi2t& 
Creek?— A. Yes. 

Q. How far was Cockleshell Hard from that ? — ^A. A good di- 
stance ; it was below the Saltpans a good bit. 

Q, When you landed at Cockleshell Hard where did you go to? — 
A. I used to walk across the mud to Grain^ and from thence I used 
to go to Stoke. > 

Q. That took you over Grain Bridge, did not it ? — ^A. Yes. 

■Q. Have you frequently gone over Grain Bridge? — ^A. Not very 
often, three or four times, I dare say, in the course of a tw^elve« 
month ; we used sometimes to go from there on account of the tide, 
for we could not js;et oyer at high water^ during spring tide^ without 
being wet, 

Q. Were you on foot or on horseback ? — ^A. On foot. 

Q, How far would it have wetted you if you had walked through 
it ? — ^A. Not above up to my knees, or hardly that. 

Q. Have you ever seen the road covered with water, except at the 
time of high spring tide ? — A. No 5 never. 

Q. Did you ever see any other high tide there, except high spring 
tide?— A. No. 

Q. Did you ever go over Grain Bridge any other year except that) 
*— A. No 5 not to my knowledge. 

Q. Did you ever go on Grain Bridge at all ?-r-A. Yes. 

Q, When there was no water ?-»-A. Yesj when there was no 
water. 

Q. Did you ever see any boats go over ? — ^A. I did one 5 we were 
going to Stoke and were rather bdated. 

Q. How did that boat get over? — ^A. It had got some goods in, 
but they took them out and haujed it over, 

Q. What goods? 

Mr. GuRNEY. Half ankers, I dare say. 

Mr. Pollock. You took them out and hauled the boat over^ was 
that so ? — ^A. Yes. 

Q. Did they put the goods into it a^ain afterwards ? — ^A. Yes, 

Q. Do you know why they took the goods out ? — ^A. Yes ; I saw 
th^pi take them out, 

Q. Why did they do it ? — ^A. Because they could not get oyer j 
tliere was not water enough. 
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Q. Now, I understand^ you were returning from Stoke when yott 
•aw this? — A. Yes. 

Qi You were coming from Stoke ? — ^A. Yes -, we were returning 
from Stoke^ and they carried us over that we should not he wet. 

Q. What was the state of the tide then J— A. About the height of 
the spring tide. 

Q. What was the state of the tide when you saw the boat hauled 
over 5 was it at the top of the tide ? — ^A. Yes* 

Q. Was it at high water ? — ^A. High water* 

Q. You could not get over without being wet, and they could not 
get the boat over without hauling over ?-*^A. I could not. 

Q. Did you ever see any other hauled over^ excepting that ? — A^ 
No, never j I have heard of such things* 

Mr. Baron 6raham. Can you not shorten this part of the case ? 

Mr. MabkyaI*. 1 do not know how to shorten it, my Lord. I dare 
not. If they wiU tell us what points are in dispute we will direct our 
Attention to them. Is it meant to be said that craft, loaded or un- 
loaded, have floated over* 

Mr. GuBNEY. Do you mean to say^ at the time when our gowns 
and wigs were floating at Westminster Hall ? 

Mr. Baron Graham. Then we may confine ourselves to the time of 
boats floating over at any time ^ because, that this was not a road 
from one place to another during the memory of man it is extremely 
difficult to conceive. It is open to you to show that people sometime^ 
have floated boats over and back, you may contradict that or rest up- 
on the general evidence. I think you might do that. 

Mr. Marryat. That was occasioned by the flowing of the water. 
We are now to be told that the road was not in that state. 

Mr. GuBNEY. So I stated to my learned friend ; from your ac- 
count I shall show that the road has been materially raised ; it is 
nothing new. I have made no reserve. 

Mr. Baron Graham* That is a thing to which you will properly 
address yourself* 

Foreman of the JuRV. Raised bodily ? 

Mr* GuRNEY. Yes -, I used that very phrase. 

Mr. Marryat. I will call back my eldest witness. 

Mr. Baron Graham. I have it down ; many of them have said 
they never saw any boat float over it. 

Mr. GuRNEY. I will produce the peisotis wlio carried the mate- 
rials there* 

Mr. Marryat. There is no doubt it was raised from time to time, 
as it was worn out. 

Mr. Baron Graham. You seem di3puting about nothing ^ for that 
it was a road is clear trom the evidence, and that there were high 
tides occasionally, so as to make it difficult for persons on foot, or on 
horseback, to pass over, so that it has been raised from time to time 
as it has been washed away. I take it that it vvill turn out so even- 
tually. It is for you to dniw an argument from it in your favour^ 
that when you were raising the road you were communicatuig witlft 
any other road* 
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[HENRY SUMMERS sworn. Examined by Mr. Platt.] 

Q. You are a superannuated rigger in the Dock Yard of His Ma- 
jesty ? — ^A. I am. 

Q. What age are you ? — ^A. Sixty- three. ! 

Q. Do you know Grain ? — ^A. Yes ; I was bred and bom there. 

Q. How many years ago- is it since you first remember it } — K'. 
Ever since I can remember. 

Q.- Did you live vnth your father and grandfather there? — A. Yes. 

Q. How long did you MVe with them there? — ^A. When I left 
Grain I think 1 was about sixteen or seventeen years old. 

Q. Where did you go to after ? — A. To Sheerness. 

Q. During the time that you lived in Grain do you remember * 
road called Grain Bridge ? — ^A. Yes. 

Q. What sort of a road was it in your memory ? — ^A. It was not so 
good as it is now, though I do not know how it is now, but when I 
saw it last. 

'" Q. When was that ? — A. It is rather better than a twelvemonth 
^go. 

Q. Had you ofteii occasion to pass over it ? — ^A. Only when I was 
H boy sent of errands. 

Q. Had you often occasion to go over ? — ^A. Perhaps once a week. 

Q. Did yoii often see the place in the interim, in the course of the 
week ? — ^A. No 5 I never saw it only when I went over it. 

Q. Did you ever see any boat go over that place ? — No. 

Q. Did you ever see the water over it deep enough for any boat to 
pass ? — ^A. No. 

Mr. Baron Graham. I do not think that the prosecutors need push 
this fact jFiirther, for this communication has been cut off, either de 
jure or by wrong ; it is quite clear that the original navigation has 
Keen interrupted for a great length of time. 

[Cross-examined by Mr. Recorders] 

Q. You say you often went? — ^A. Not very often 3 I generally 
went" once a week. 

Q. Did yoii not always choose thte time when you went over ? — A. 
I have been forced to stop when I have gone as a boy till the tide 
has gone off it. 

Q. How long may you have stopped ? — ^A. An hour or a couple 
of hours, till the tide went away 5 playboys do not consider time ; 
there might be two hours. ^ 

Q. Have you seen horses go over ?— A. I have seen horses and 
waggons go over ^vith corn. 

Q. Have you not seen water as high as the horses bellies ?— -Av 
No ; I never saw any go over' when there was water. 

Q. This was a long time ago 5 has it not been raised several, feet 
since you first knew it ? — ^A. It has been mended many times.. 

Q. That may have been and not increased in height 3 has it not 
been raised in height since you first knew it ? — ^A. The foot-path on 
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^hicb foot-passengers walk upon, that is higher than when 1 first 
knew it. I dare say it has been raised. 

Q. Is it less than six feet higher than when you first knew it > — 
A. That little part made along is not so much 3 that part which they 
have made for a foot-passage, it is not more than three feet, I think^ 
than the horse road. 

Q. Has not the whole altogether, the horse and foot-road, been 
raised several feet since you first knew it ? — A. I cannot say 5 I am 
not much in the habit of going over it, very rare, besides boys do not 
take notice of those things. « 

Q. I would ask you this. Do you not know it has been raised a 
considerable height beyond what you first knew it ?— A. It has been 
raised 3 it is a firmer and better road than it was. 

Q. That may be 5 but has it been rabed in height ? — ^A. I suppose 
it has^ by being raised so often. 

[Re-examined by Mr, Platt.] 

Q. You say, when a boy, you were obliged to stop till the tide 
trcntdown? — A. Yes. 

Q. There was then no foot-path ?— ^A. No. 

Q. How deep was the water at that time ?-r-A. I do not know, I 
would not go in to try. 

Q. How old were you at that time } — ^A. Nine or ten years. 

Q. If it had been up to your knees you would not go through it > 
-i— A. No 5 I would not. 

Mr. GuRNEY. You left at sixteen ? — ^A. Yes 3 I did not go over it 
very often after I left my father. 

[JOHN THURSTON sworn. Examined by Mr. Marryat.] 

Q. What is your age ? — ^A. Seventy-six, come November. 

Q. How long have you known the spot called Grain Bridge ? — A* 
Forty-five years. 

Q. Have you gone over it at different times ? — ^A. Oh yes. 

Q. Have you known it well ; seen it frequently ? — ^A. Yes. 

Q. Have you been there at all times of the tide ? — ^A. No j I can- 
not say at all times of the tide. 

Q. Have you been there at spring tides ? — ^A. No 5 I cannot say 
that I have. 

* Q. Have you lived for a length of time near it } — ^A. I lived eight 
years upon Yantlet Island. 

Q. Could you, at that time, walk from Yantlet Island to Grain 
Bridge? — ^A. No. 

Q. What were the occasions that took you to Grain Bridge ? — ^A. 
Going into Grain upon business some times. 

Q. Have you ever seen any boat pass over the road ? — ^A. Not by 
water ; not but what have been hauled over. 

Q. What descriptioii of boats have you seen hauled over ? — ^A. I 
never saw any hauled over, but only what I have heard the people say* 

Q. Have yoti^eea the marks of the keels? — ^A. Yes, I have. 
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Q. Did the keel-marks show that boats had been drawu over th« 
road ? — ^A. It makes a cut like a wheel. 

Q. Can you tell by the appearance of the keel-mark^ whether it is 
drawn through by dry land, or by water >— A. Yes, because there has 
been the people*s feet-marks as well as the keel-mark. 

Q. At what times have you seen those keel-marks } — ^A. When th& 
tide has been down. 

Q. And passing over when the tides have been down, you have 
seen the keel-marks ? — A. Yes. 

Q. Did you ever know any craft of any sort float over the road- 
way at Grain ? — ^A. Never in my life. 

Mr. Baron Graham. You never saw a boat floated over>— 
A. Never. 

Mr. Marryat. Did you ever hear 

Mr. BoLLAND. He said he never had been there at hieh waten 

Mr. Platt. '^ I never have been there at spring tides. * 

Mr. Marryat. Was Yantlet Island near the opening of the 
ereek into the Thames I — A. Yes. 

Q. What description of boats, if any, went into Yantlet Creek ?— 
A. Peter boats, and them kind of skifls, and barges used to come in 
for harbour. 

Q, Have you known boats go that way for the purpose of escaping 
in any manner ? — ^A. Boats have gone in that way that have been a 
smuggling, to get clear of the officers, and put out their goods, what 
they have in may be bale goods, they have chucked them at the top 
of the Salts and hauled the boat over. 

Mr. Baron Graham. Did you ever see that } — ^A. I knowed the 
people that used to do it. 

Mr. Marryat. I do not ask what you have heard, have you seen 
boats go up with smuggled goods ? — A. Yes. 

Mr. GuRNEY. Have you seen them go up and not return l^^ 
A. Yes. 

Mr. GuRNEY. I shall ask him no question. 

[WILLIAM TURNER sworn. Examined by Mr. Pollock.} 

A. How old are you ? — ^A. Eighty, the 21st of September. 

Q. Were you apprentice to Reuben Rayner ? — ^A. Yes. 

Q. When did you go apprentice ? — A. In the year 1 760. 

Q. Were you employed in the Thames Fishery \ — ^A. Yes, up^ 
Yantlet Harbour. 

Q. How long were you employed in the Thames Fishery > — ^A. I 
was employed to the year 1790, when I was pressed hi the KingV 
service. 

Q. Then you were thirty years there } — ^A. Thirty years. 

Q. Did you know Yantlet Creek all that time I — ^A. We only used 
to use it in high tides, we only fished there in the spring tides. 

Mr. Baron Graham. You could not fish there but in spring 
tides? — ^A. No. 

Mr. Pollock. You were going to tell me why. Why could yon 
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iaot fisb there except at spring tides } — ^A. Because there was not 
ivaiter sufficient to go above the Saltpan Reach. 

Q. Do you know Grain Bridge ? — ^A, No. 

Q. How far up was Sahpan Reach ? — A. About two-thirds up the 
liarbour. 

Q. How far do you think from the River Thames ?^— A. From the 
Jliver Medway ? 

Q. No, from the River Thames ? — ^A. That is what we call Sea 
Reach, I dare say that was three miles. 

Mr. GuKNjBY. From Saltpans Reach^ to the Thames 1 — ^A. About 
three miles. 

Mr. PoLLOCic. Do you know the road that leads from Stoke to 
Grain ? — ^A. No. 

Q. Do you know the Isle of Grain ? — ^A. No. 

Q. Do you know which way they went ? — A. They went over the 
Bridge, as they call it. 

Q. I asked you whether you knew Grain Bridge. When do you 
first recollect it? — ^A. In the year 1760 odd. 

Q. Have you ever been over it or along it ? — ^A. We used to row 
up in a boat. 

Q. Where to } — ^A. Up to the head of the creek. 

Q. Do you mean Yantlet Creek ? — ^A. Yantlet Creek to what they 
call the Bridge. 

Q. What time of the tide did you chuse to go up there } — ^A. The 
tide flowed about two o'clock at the top of the tide. 

Mr. Baron Graham. You used to go at the top of the tide ?— 
A. Yes. 

Mr. Pollock. When you got to the Bridge could you go any 
iurther?— A. No. 

Q. What was the distance of your boat from the top of the road 
when you got there ? — ^A. Our boat at high water was level with it. 

Q. Level with the road ?— A. Yes, our boat's gunwale. 

Q. Could you ever row over it ?— A. No, never tried. 

Q. Was there water enough to row over ? — ^A. No. 

Q. Have you ever seen a boat go over ? — ^A. Yes, I have seen two 
te)r three hauled over by it. 

Q. Were they loaded or empty ? — ^A. Empty, but light boats, what 
they called Toss Boats 3 but they used to take goods in galley-built 
boats. 

Q. What goods did they take in ?•— A. I never saw any goods in. 

Q. What sort of goods do you mean ? — ^A. Uncustomed goods. 

Q^ What water would they draw when empty, when you saw 
Ifhem? — ^A. Not above four inches. 

Mr. Baron Gbaham. You never saw any goods landed out of 
them ? — ^A. No, never. 

Mr. Pollock. Those boats were always empty when you saw 
l9iem? — A. Yes. 

Q. They were always dragged over > — ^Always drawn over by the 
men^ the boats were pot heavy, they could draw them over. 
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Q. By the two o*ciock tide do you loean the high spring tide ^-^ 
A. Yes. 

Mr. Baron Graham. He j^aid at the top of the tide^ I know he 
said the two o'clock tide, but I thought it was an error. 

[TIMOTHY WALKER, sworn. Examined by Mr. Platt.] 

Q. What age are you ? — ^A. Seventy-two, come the 3d of next 
November. 

Q. I believe you are a Lighterman ? — ^A. A Lighterman and Pilot. 

Q. Living at Stroud ? — ^A. Yes, living at Stroud. 

Q.- Did your father eany. on the business of Dredgerman there ? — 
A. Yes. 

Q. Were you an {q)prentice with your father } — ^A. No. 
, - Q. Were you an apprentice at Stroud > — A' Yes. 

Q. How long have you known Grain Bridge ? — A. Ever since I 
Was about fourteen or fifteen years of age. 

Q. Have you known it from thence to the present time, — -seen it 
from time to time ? — ^A. Yes. 

Q. What sort of road was it when you first knew it } — A. A very 
good road when I was a boy. 

Q, Did the water flow over it ? — A. Never. 

Q. That you saw ? — ^A. I never saw it. 

Q. Did your business often bring you near it?— A. My business 
often brought me near to it from the Island of Grain,. through Stoke, 
to:Ilochester j I was a Pilot twenty years at the Dock-yards^ 

Q. Were you ever stopped by the water ? — ^A. Never. 

Q. Did you ever see any boats or craft floated over the Isle of 
Grain ? — ^A. No, not floated over, I have seen them hauled over. 

Mr. Baron Graham. Have you hauled them over yourself ?— 
.A. I have helped with three boys, beside myself. 

Q. What sort of- boats have you hauled over ? — ^A. A fourteen- 
foot boat. 

Q. Drawing .what water } — ^A. Fotir or five inches when every 
thing was out of it. 

Q. If you and your three boys had been in the boat, what wat^ 
-vpould it have drawn } — ^A; Five or six inches then. 

Q. How came you to draw it over ? — ^A. We had some oysters to 
take up from Yantlet to carry up to Stroud ; we could not get round 
by the north- way, we therefore went that way instead of going round 
the Island. 

Q. Do you recollect at what point of the tide that was ) — ^A. Yes. 

Q. Spring tide, middle tide, or neap tide ? — ^A. The tide flbvired 
>about half^past two, which was nearly at the top of the spring. 

Q. Arc the boats made in the same way now as they were at that 
^ time ?-^A. 'Yes, for small vessels, for fishing vessels. 

Q. Smaller or larger ? — A. Some are larger, but some are of Uie 
«ame' size as- they were then. 

Mr. Gurnjby. "You may go.. 
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£Mr. WILLIAM LAKE swoni. Examined by Mr. Marryat.] 

Q. How long have you known the Isle of Grain^ and the spot 
xralled Grain Bridge I — ^A. Thirty-five years. 

Q. I believe you occupy a large portion of land in the Isle of 
Grain ?— rA. Yes, and some in Hoo. 

Q. In what state has the Drill-way been, as it is called^ for several 
years, between the two sea-walls ? — ^A, I have known no difference 
for. the last five and thirty years, till the present cut. 

Q. Have you known . the drill- way or the water-way cleared by 
the occupiers ? — ^A. At places where it was narrow, and at the upper 
^nd next the road. 

Q. Have you known it cleared out ? — ^A. I have known it cleared 
out at , narrow places, up the rill, for the pui'pose of keeping the 
stock from trespassing on each other. 

Q. Do you know whether the rill is the boundary of the two Pa- 
rishes between Stoke ^nd Sainf James's, in the Isle of Grain ?— 7 
A. Yes, it is. 

Q. Was the rill so narrow that the cattle would get across and 
stray ? — ^A. Yes, they would, I have stepped across it myself. 

Mr. GuRNBY. No doubt of it, at low-water. 

Mr. Marryat. During the five and thirty years you have known 
ihe place, have you ever known any craft float over or attempt to 
float over the Bridge ? — ^A. Never ; I never saw the water over it in 
my life. 

Q. Have you seen it pai'tly over ?— A. It has been over, but nqt 
•when I were there. . I have seen the mark of the water where, it has 
been over. 

Q. At what tide has it been when you have seen the marks of the 
water having been over it> — A. At very high spring tides. I aqu 
speaking of the foot-path, the other goes frequently over. 

Mr. Baron Graham. Have you seen it covered ? — ^A. Noit ?eeji 
it covered, my Lord, but I have seen the marks of it, my Lord, at 
very high spring tides 5 the gravel part is often oovered, whenever 
the spring tides run high they go over it. I have known the foot-path 
replaced, I think> between the thirty-five years, being made of clay, 
and it has been raised, whexi I have seen any part of it worn down, 
I have presented it to the Surveyor, once perhaps within seven yearij, 
except the last tune, when it was done rather more substantially 5 I 
have pointed it out to the Surveyor, and it has been raised again. 

Q. To about the same height as it was before ? To the same 
height, or a greater height ? — ^A. That part has been raised in the 
same way as the common embankments are at the sea-walls, the 
principle is to keep them sufficiently high to prevent the water going 
over. 

Mr. Baron Graham. Is that the object of the foot-path > — ^A. 
►That is for the accommodation of foot-passengers. 

Q. Did not the Surveyors, when they repaired the foot-path, raise 
it ? — ^A. They- always raised it to the same height, I suppose, >**hen 

G 
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tbey repaired it^ as it was before^ or nearly so *, I never saw any 
difference. t 

Mr. Gurnet. That was made as a sea*wall. What space is th^re 
between the sea-wall of Grain and the sea-wall in Stoke where it is 
narrow, — the narrowest part of it ? — ^A. I beUeve in the narrowest 
part of it, it is not fifty feet. 

Q. Do you mean at the base, or at the top of the wall ?— A« At 
the top of the wall, 
* Mr. Baron Graham. I do not understand that. 

Mr. Gurne Y. Your Lordship sees that where the creek runs, it b 
fenced by two walls, and in one part they are not more than fifty feet 
wide. 

Mr. Marryat. Which slope down to their base ? — A, They botk 
slope. 

Q. About what distance are the two walls at the base ? — A. I siip* 
pose they slope from five feet to seven feet each. 

Mr. Marryat. That would bring it to thirty-d^ht or forty feet 
from base to base } 

Mr. Pollock. Six and thirty. 

Mr. Marryat. How much has the stream been widened by the 
cutting of the Defendants ?•— A. I believe that cut is twenty feet 
wide. 

Mr. Baron Graham. That does not form any part of your case 
that they have widened it. I think your business is to show what is 
the state of the creek and the boundary. 

Mr. Marryat. I wish to show that is is impossible for the sea- 
walls to stand if this iar to be made navigable. 

Mr. Gurney. You have neglected the walls. 

Mr. Pollock. We are not Commissioners of Sewers. 

Mr. Baron Graham. I cannot go upon any damages, or proble- 
matical damage. 

Mr. Marryat. I am not going for damages, that forming no pait 
of the consideration. I want to show this ; if there had been this 
current for which the City contend, those walls could not have stood -, 
and I will show that the walls have stood there a century. 

Mr. Baron Graham. That is going into a very wide field pf spe- 
culation : it is no exact eTidence of their injury or of the nature of 
their injury : it does not seem to me to result as a consequence ne- 
cessary from it : you show the injury resulting to the road. 

Mr. Marryat. If your Lordship has even a difficulty about it I 
will not press it, 

Mr. Baron Graham. It is a matter of observation ; but to go into 
evidence on the one side must necessarily lead to evidence on the 
other, and instead of trying the indictment I am to try how far the 
landed interest will or will not be benefitted by the measure. 

Foreman of the Jury. You have stated that you have known 
the Grain Bridge five and thirty years, during that time has any great 
alteration been made in the road that passes over it in any way^ — 
A. No more than the other pirt of the road. 

Q. J)o you mean to say that there it has not been .raised cousk 
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derably^Htbree £eet }^^k* Certainly not ; nor one at any one tiine^ 
I think, not one at any time. 

Mr. Baron Grakam. Altogether not raised one foot ? — ^A. No 3 it 
has been managed in the same way as the other roads have been. 

FoRi^ifAN OF TH« JuBT. Had yoU during those thirty-five years 
any works carried on for the purpose of raising the road ?-^— A. None! 
except the wall part^ which was raised in a more substantial way 
than it was before ; tor, being found to be made of clay^ with cattlef 
going over it it was frequently worn out, and the last time it was done 
more substantially. 

Q. That does not answer my question. Has at any time work 
been carried on for the express purpose of raising the carriage'-road } 
— tA. Neven 

[Cross-examined by Mr. Gurney.] 

Q. How far do you live from Grain ? — ^A* Twenty-six miles. 

Q. And you go once or twice in the month to see your land.— ^ 
A. Once a week. 

Foreman of the Jury. Do you suppose during that time any 
work of repairs has been going on on that road which has not come 
under your observation. — ^A. No j I am certain of it. 

Mr. Marryat. He would pay for it. : How many acres of land 
do you occupy ? — A. With my brother near 2^000 acres. 

Mr. GuRNJBY. The whole island is about 3^000 or 3^500 acres^ 

[NATHANIEL BRADLEY sworn. Examined by Mr. Pollock.] 

Q. How old are you >-^A. I was bom the year before the stile 
ras altered. 

Mr. Marryat. It was altered^ my Lord^ in 1752 : he was bom 
in 1751. 

Mr. Pollock. Do you know Grain Bridge ?-— A. Yes. 

Q. How long have you known it > — ^A. I have known it 40 years. 

Q. Have you not known it longer back than that } — A. I have known 
it longer^ but I do not like to speak to more than t can answer to. 

Q. How old were ypn when you first knew it > — ^A. Seventeen or 
eighteen. 

Q. Have you seen it at the high spring tides ) — A. No 5 I cannot 
say that I ever was there when spring tides was. 

Q. Have you ever been there at any other high tides } — ^A. I have 
been there at the time of high tides. 

Q. How long ago was that? — at the time of your first knowing it } 
—A. Yes. 

Q. Did the water flow over the road ? — Oh yes. 

Q. Do you know how deep the water was at the deepest upon the 
road ) — ^A. No ; I do not know. 

Q. Have you seen people go over on horseback when the water 
has been over the road ? — ^A. No. 

Q. Have you ever seen boats go across it ? — ^A. No, never in my 
lifetime. 
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' Q. Have you ever seen the mark of a boat's keel upon tie road ?— ^ 
A. Yes ; I have seen the marks of the boat's keel when I have been 
going along there, but I nevfer see any boats go over there. 

Q. Could you tell whether that mark of the boat's keel was froiir 
a boat floating over or draped over > — ^A. No, I could not without |, 
had seen it. 

Q. Was there a footway by one side of the road when you first 
knew it ? — ^A. Yes j but then this has been raised a good deal since. 

Q. Did you ever see the footway under water at the first time yoa 
knew it } — ^A. Yes. 

Q. Was the footway higher than the rest of the road at that time ? 
— ^A. Very little odds. 

Q. Did you ever help to repair this Grain Bridge ? — ^A. Oh yes. 

Q. Who employed you? — ^A. The Overseer of the parish. 

Q. The Surveyor of the parish — the parish people ? — A. Yes. 

Q. Do you recollect going with waggons into Grain to collect 
shells?— A. Yes. 

Q. For repairing the roads ? — ^A. Yes. 

Q. Was that as much as fifty years ago ? — ^A. Yes, I think it is, to 
the best of my memory* 

Q. Did you go over Grain Bridge? — A. Yes. 

Q. When you repaired this Grain Bridge were yon employed by 
Stoke or Grain ? — ^A. By Stoke. 

Q. How far did you go in the repair of the Bridge ? — -A. I do not 
know 'j I never went but a little way between the two walls. 

Q. Do you know who repaired the rest of the Grain Bridge ?— 
A. No. 

Q. Do you remember Yantlet Creek ever having been cleaored 
out? — ^A. No. 

Q. Did you ever see it cleared ? — A. Never, 

Mr. Pollock. Do you ask any thing? 

Mr. GuRNEY. No. 

[Mr. EDWARD TWOPENY sworn. Examined by Mr. Marryat.} 

' Q. Did you examine this Record with the Record of the Sessions ? 
—A. Yes, I did. 

Q. With the Clerk of the Peace ?— A. Yes. 

Mr. Marryat. Put it in. , * 

(A Record of the conviction of the parish of Stoke for not re- 
pairing the road in the year 1782 was delivered in and partly read.) 

Mr. GuRNEY. You need not read the formal parts. 

It was further read as follows : 

'* That from the time whereof the memory of man is not to the 
contrary there was and yet is a certain ancient and common highway 
leading from the parish of Hoo in the county of Kent into and througn 
the parish of Stoke in the county aforesaid, and from thence unto the 
parish of St. James in the Isle of Grain in the said county, used for 
'all the liege subjects of our Lord the now King and his predecessors 
at aU times to go pass and return as well on foot as with their horses 
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«:altle and ckitiagies at their will and pleasure ; aild that a certain p&Tt 
of the said common highway lying and being in the parish of Stoke 
aforesaid^ containing in length four hundred rods and in width 
thirty feet, on the first day of January in the twenty-first year of the 
reign of our Sovereign Lord George the Third by the grace of God 
Ro^v King of Great Britain, &c. and continuiedly afterwards until the 
day of the taking of this inquisition, at the parish of Stoke aforesaid 
ki the county aforesaid, was and yet is very miry deep ruinous and in 
great decay for want of due reparation and amendment of the same, 
so that the subjects of bur said Lord the King through and along the 
said part of the said highway could not during the time aforesaid, nor 
yet can, go return and pass as they ought and were accustomed to do 
i/irithout great danger ^ to the great damage and common nuisance of 
all the liege subjects of our said Lord the King whose interest and 
business it is there to return and pass, and against the peace of our 
said Lord the King his crown and dignity. And the jurors aforesaid 
upon their oath aforesaid do further present that the inhabitants of 
the said parish of Stoke for the time being ought and have been ac- 
customed time out of mind to repair and amend the said part of the 
said highway when and so often as it should be necessary." 

Mr. Marryat. The plea was Not Guilty ; there was a trial and 
conviction. — (To the witness.) I believe you live at Rochester ?— 
—A. Yes. 

Q. There is no other road to the Island of Grain but this. — ^A. No 
there is not. 

Mr. Baron Graham. No other way from Rochester to Grain but 
this ?— A. No, my Lord. 

Q. Did you serve any notice upon the defendants previously to this 
trespass being committed ? — A. They were served- 

Mr. Gurnet. We admit it. 

Witness. Notice upon Mr. Newman among others. 

Mr. Marryat. And Mr. Mountague, I suppose : not upon the 
labourers. Any one of them I suppose will do. 

(A Notice was handed in.) 

Mr. Gurne Y. This is the 7th of October, which is a fortnight after. 

Witness. The trespass went on after they were served. 

Mr. Gurne Y. They amount to nothing; they are notices after the 
trespass and before the preferment of indictment. 

Mr. Baron Graham. Notice that they intended to prefer an in- 
dictment. 

Mr. Gurne Y. No 5 that they should hold us liable to any action. 

Mr. Baron Graham. Then they are not evidence. 

Witness. There is one to the Water-BailiflP. 

Mr. GtJRNEY. They are after the trespass, which was on the 19th 
of September ; the Notices after have nothing to do with the case:-~ 
Notice that they would hold us liable for any damages. 

Mr. Marryat. Produce your letter of the 1st of July, 1823« 

Mr. Baron Graham. Nothing hinges upon it. 

Mr. BoLLAND. We gave them notice of our coming to do itj- 
bad been in agitation for six years. 
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Mr. Mabstat. I be^ your pardon^ that is not accdrately staled^. 

Mr. GumNBT. Yon are quite miaftakenj in June we gave notice 
we were going to do it. 

Mr. BlLiETAT. But you did not tell us when we were to expect 
you. 

Mr. GuBNEY. My friend has called for a letter sent to us — it i» 
this. (Handing in a letter,) 

A Letter dated the 1st July, 1823, was delivered in and read as 
follows i 

''Rochester, 1st July, 1823. 

'' Sir,-*-I am directed by the Proprietors of Estates, Occupiers, and 
Inhabitants of the parish of Saint James, in Gtain, to acquaint yoD 
for the information of the Lord Mayor, that it is their fixed detenni- 
nation to resist the chum made by his Lordship of an open navigable 
communication horn the Thames to the Medway, as they ate mr 
structed upon liigh authority that they may do so successfully* And 
I am further directed by them, to propose a meeting of Counsel on 
each side, to consider of some mode of trying the question without 
having recourse to steps which may subject the said Proprietors, Oc 
cupiers, and Inhabitants to very materud if not irreparable injury, 
and the City of London (in the event of not establishing their claim) 
to serious demands for damages : by which arrangement it is pre- 
sumed the question may be equally well tried and determined. 

'' Requesting the favour of you to make known this coramiiTiica- 
tion to his Lordship, 

*^ 1 am. Sir, your most obedient servant, 

« EDWD. TWOPENY. 

" W. L. Newman, Esq." 

Mr. Marryat. Was any answer returned to that before the 17tb 
of September ? — ^A. None at all. 

Mr. GuRNSY. You ought to give oiu: letter, to which the other is 
an answer. 

Mr. Marrtat. I have not the smallest objection. 

Mr. GuRNEY. This is a letter, my Lord, to which that letter of 
Mr. Twopeny*s is an answer. 

It was read as follows : 

^' To William Twopeny, Esquire, Chairman of the Meeting of 

Proprietors, Occupiers, and Inhabitants of the parish of Saint 

James, in Grain, in the county of Kent, held on Monday thd 

twenty-first day of October, one thousand eight hundred and 

twenty-two. 

" Sir, — I am directed by the Right Honourable the Lord Mayor of 

the City of London to inform you, that unless the ancient amgable 

communication from Yantlet to Colemouth by Yanttet Creek,. in the 

Isle of Grain^ in the county of Kent, is opened and restored to the 

public witbin one calendar month from the date of this Notice hi» 

Lordship will consider it to be his duty as Conservator of the River 

and Waters of Thames and Medway, to give the necessary directioiis 

for the removal of the obstructions and impediments whidbi now pre«„ 
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^eht the regular flow of tbe tide and passage of bis Majesty's tol^ecCs 
In their vessels thixragh Yaatlet Cjreek. 

" I am. Sir, your most obedient and bumble servaat, 

" W. L. NEWMAN, City Solieiton 
'' GuUdhall, I2tb June, 1823;' 

Mr. Mabrtat. To which we answered by the letter which has 
been read. 

Mr. Pollock. The answer to which letter of our*s was by- the 
Streamer coming. 

Mr. Baron Graham. Shall you go any further with your case. 

Mr. Marryat. Yes, my Lord ; we propose to go into the con- 
struction of the bridge, and to show the impossibility of its ever hav- 
ing been intended to be used for the purposes of navigation. 

Mr. Baron. Graham. I hope you. will spare me the trouble of going 
into all the particulars of the dimensions of this bridge : if you do in- 
tend to go into them I must postpone it until to»morrow morning. 

Mr. Marrtat. It must be gone into, my Lord, first or last 3 we 
can take it afterwards if your Lordship pleases. 

Mr. Baron Graham. I cannot go into the architecture ot this 
bridge at this hour of the day. 

Adjourned to to-morrow morning, at nine o'clock. 



SECOND DAY. 

Thursday 26th August, 1824. 

The Jury were called over and answered to their names. 

Mr. Baron Graham. Before you proceed I will tell you what has 
occurred to me to propose on the present occasion, if you have no 
objection, and I do not see any to it myself. I do not know in what 
way you mean to make use of the discovery of the bridge : I wili give 
you credit for the application of the argument you proposed to apply 
to' the bridge, but it occurs to me that is properly the case on tbe oth^ 
Side, the Defendants standing upon their own justification to this in- 
dictment } for so it is when they open or prove any thing respecting 
the original construction of the bridge and the nature of it, which the 
Counsel for the prosecution think they can oppose by evidence, I 
should .think it then will be their turn to give evidence in answer to 
the evidence given by the defendants 5 perhaps by that mode we 
should save a great deal of time. 

Mr. Gurney. I have no objection at all, my Lord, to that course. 

Mr. Baron Graham. For at present we should be going on quite 
blindfold, not knowing what use is to be made of it hereafter. 

Mr. Marrtat. If your Lordship pleases I have no objection. 

[JOHN SMITH sworn. Examined by Mr. Marryat.] 

Q. How long have you known the spot called Grain Bridge } — 
A. About seven or eight and thirty years. 
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' ^Q. Dunng. that time have you known craft of any* descriptioQ 
fioat over from Yantlet Creek to Colemouth^ or from Colemouth to 
Yantlet? — ^A. Never. 

Q. Have you known any craft or boats or any other description 
of vessel lifted or hauled over it ? — ^A. Yes. 

Q. What description of boats ? — ^A. Small skiffs and six-oared 
galleys. 

. Q. At different periods have you known this ? — A. At the spring 
tides — at high tides. 

Q. At high tides ?— A. Yes. 

Q. Have you known it in different instances ? — A. Yes. 

Q. Lifted or hauled over in spring tides and in high tides ? — ^A. Yes. 

Q. Were they empty or laden when they were so lifted or hauled 
over ? — A. Empty. 

Q. What description of article was taken out before they were 
lifted over? — A. Spirits I have. seen lying on the road many times. 

Mr. Bar.on Graham. Spirits ii^ half ankers ? — ^A. In half ankers. 

Mr. Marry AT. Have you seen any thing at any time lifted or 
.hauled over that had not been a smuggling-boat ? — ^A. I saw a skiff 
when Alderman Wood was tliere. 

Q. When was that ? — ^A. Five or six years ago. 

Q. That was when the Alderman was Lord Mayor ? — ^A. Wheii he 
was Lord Mayor. 

Q. This Indictment originated about that time ? — ^A. Yes. 

Q. And he was hauled over ?— -A. No, he was not hauled over ; 
he got into the boat again when launched on the other side j he got 
out long before it got there. 

Q. How long back have you seen smuggling-boats hauled over } — 
A. Five or six and twenty years ago. 

Q. And several instances } — A. Yes ; I have been out frequentJj 
and I have seen it -, at two o'clock tides they have done it. 

Q. You have been Surveyor of the Highways of the Isle of Grsun 
for many years }- — A. For twenty-four years past. 

Q. Have you repaired the road in the Isle of Grain? — ^A. Yes; 
this very part of the road that is in Grain to the centre of the place 
where it is now cut up, where the parishes meet. 

Q. Did the adjoining parish of Stoke repair the other side ? — A. Yes ; 
they repaired it to an inch : I have met the Surveyor there often. 

Q. With what materials did you repair? — A. With cockle-shells. 

Q. Did you ever repair with any thing else during the last four 
and twenty years ? — A. No, nothing. 

Q. Has any thing else been carried on except cockle-shells during 
' the twenty-four years you have been Surveyor ? — A. No, notlung at 
all. 

Q. Has any thing been done to raise the road- way there, or merely 
raised when occasion required ? — A. Nothing raised, but merely a 
covering of two or three inches when required — just repaired to fill 
the juts up. I do not believe there are six inches of cockle-shell to 
.be found in any one part of the road between the waUs at the present 
moment. 
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Q. Is tbe roacf at Grain Bridge higher than the other part of the 
road at Grain ? — ^A. Yes, a little. 

Mr. Baron Graham. There is a little elevation. 

Mr. Marryat. Somehody mentioned yesterday a whariSng to sup- 
port a part of the road. — ^A. Yes, there is. 

Q. Has it been there ever since you can remember } — ^A. Yes, it has, 

Mr. Gurnsy. The model will show it : there is a little planking 
and walls to show it. 

Mr. Pollock. On both sides, my Lord. 

Mr. Baron Graham. A little whkrfing on both sides; 

Mr. Marry AT. And you say that has been there as long as yon 
remember? — A. Yes. 

Q. Yott have told us that you were Surveyor of the Highways : 
did you know of those barges coming to make this opening till jthey 
actually came ? — ^A. Not until they came. 

Q. Without going into particulars, did you go with your warrant 
to resist it } — ^A. Yes ; I stood on the road till they picked me down. 

Mr. Marryat. They picked a sort of pedestal, my Lord. 

Mr. Gurney. Yes j and it required a good large one too. 

Mr. Marryat. What was the depth of the cut before the City 
began to cut the water-way in the Yantlet } — ^A. On the Thames side } 

Q. Yes, the Yantlet side. — ^A. Two foot, not much more. 

Q. I am speaking of close up to the bridge. — ^A. Yes, it was 
cleaned out to keep our stock apart. 

Mr. Baron Graham. About two or three feet ? — ^A. Yes. 

Q. When was it cleaned out ? — ^A. A few years ago. 

Mr. Marryat. Once, or more than once, in your time ? — ^A. I 
hove cleaned it out twice in my time since I have had the land. 

Q; You have not been an occupier any long time I should think- } — 
A. Within these thirteen years. 

Q. To keep the stock apart } — ^A. To keep Mr. Mackay*s stock and 
mine apart. 

Q . To keep his on the one side, and yours on the other, separate ?-— 
A. Yes. 

Q. At the joint expence of yourself and Mr. Mackay ? — ^A. Yes. 

Mr. Gurney. I have nothing to ask him. 

Mr. Marryat. I can show you that this would be of no use, if 
deepened as mUch as possible. 

[Mr. JOHN HUGGINS sworn. Examined by Mr. Pollock.] 

Q. I believe you are a Hoyman, and have been long acquainted 
with the Thames and Medway navigation ? — ^A. Yes. 

Mr. Marryat (to Mr. Smith.) Has any thing occurred to the sea- 
walls since the deepening? — A. The sea-waUs, where they have cut, 
are a little caving by cutting where they have cut j they are a little 
slipping down where they have cut and widened the preek. ' 

Q. How much wider had they made it than it was before ? — ^A. A 
dozen feet, I dare say ; it was not above eight feet wide before, and now 
it is twenty. 

H 
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Mr, Baron Graham. The channelitself ?— A. Yes, at that part. 

Mr. Marry AT. Aie the sea-walls all beginning to cave and slip 
down ? — A. Yes, you may see that it is a little slipping under the wall 
by its being deepened. 

Q. What depth have they made it there ? — A* Level with the other 
creek on the Colemouth side. 

Q. To what depth is that dug now ? — ^A. 1 suppose to the depth 
of five feet. 

Mr. Pollock (to Mr. Huggins.) How many years have you been 
acquainted with the Thames and Medway navigation ? — A. Nearly 
thirty years. 

Mr. Baron Graham. Both the creeks ? — A. Both the creeks. 

Mr. Pollock. Have you seen the creek as the City have left it 
now, as they h^ve widened and deepened it ? — ^A. I have. 

Q. To what extent do you consider it will be useful ? — ^A. Not any 
in my opinion. 

Mr. Baron Graham. We are going into a head. that extends be- 
yond the present Indictment ; I cannot look to the consequences. 

Mr. Gurnet. I do not object to it. 

Mr. MarrVat. I will do just as your Lordship pleases ^ I am 
ready to show it can answer no useful purpose. 

Mr. GuRNEY. I do not object to it. 

Mr. Platt. But the learned Judge does. 

Mr. Baron Graham. You are going to the inutility and impolicy 
of the thing, whereas you are standing upon your Common-Law 
right, and you are only bound to support your own case. 

Mr. GuRNEY. This may become a very important question ; in one 
case any person may abate a public nuisance ; in another case^ the 
City of London, as Conservators, however neglectful they have been, 
they are bound to support the na^dgation. I maintain this is an 
ancient water-way, and I undertake to make that out, and part of that 
may be by showing its great utility. I am prepared to show its immense 
utility, and its necessity j there are many lives lost every year for 
want of it, — many. 

Mr. Baron Graham. Then that is a sort of evidence they must 
use to meet your justification. 

Mr. Pollock. Probably if we are obliged to go into evidence here- 
after about the bridge, this evidence may be superadded to it. 

Mr. Marryat. I bow to your Lordship's judgment. 

Mr. Pollock. We will reserve it to another period. 

Mr. Baron Graham. It may be a very serious question, whether 
the question of public utility is necessary : I expect to have a justifica- 
tion of the right j the other is a Parliamentary consideration. 

Mr. Marryat. Yes, my Lord, it is a Parliamentary considera- 
tion j then, my Lord, for the present, we will rest the case here. 
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Mr. GURNEY. 

May it please your Lohdship^ 
Gentlemen of the Jury, 

I HAVE DOW, Gentlemen, to beg your patient attention on the part of 
the Defendants, who are brought here to litigate a question of very very 
^eat impoi tance. My learned friend, on the part of the Prosecution, 
has stated it to you to be a case of great importance to those whom he 
represents 3 personally, to the gentlemen whom I represent upon the 
piesent occasion it is a matter of no importance, but to the public I 
undertake to show that it is a question of great moment. The ques- 
tion is, whether the road now under consideration be an ancient im- 
memorial road : that is the question, not whether there is, or whether 
there has been, for a considerable time past, a road subject to certain 
interruptions at certain times 5 but whether there has been such an 
ancient and immemorial road. as obstructed the passage of the water 
from the Thames to the Medway, and has interrupted that passage in 
such a way as to prevent its being navigable ? A public highway by 
water is as much a public highway as a public highway by land 3 it 
may be as ancient, it may be as important. 

My learned friend, to my utter astonishment, in the course of his 
address to you, asked why this ancient highway, as he called it, by 
land, was to be sacrificed to a highway by water ? Gentlemen, I am 
calling for no such sacrifice, I am desirous of restoring things to the 
state in which it is demonstrable that they were within the time of 
legal memory 5 I am desirous to have the one united with the other, 
and that the public shall have the use of both. 

My learned friend has stated, that until this bridge was discovered, 
no man living had ever dreamt that there ever had been a bridge 
at the spot in question. Gentlemen, I was again astonished at my 
learned friend's statement, because I knew that the gentleman next 
me, the City Solicitor, after a long investigation, had several years 
ago reported to the City of London that formerly there had been a 
bridge, in coiisequence of which, they were determined to dig to find 
it, and they dug avowedly for that purpose. I cannot help suspecting 
that my learned friend's clients had some notion that there had been 
a brid^, and therefore they were desirous of having this question 
tried without any digging taking place. 

I was also not a little surprised to hear it surmised, that there was 
any thing uncivil or uncourteous between the gentlemen in question. 
These . matters have for many years been under discussion^ there 
has been much intercourse between the parties; I have seen it, and I 
never saw intercourse upon a subject of dispute more civilly and more 
courteously conducted than this has been on both sides ; but as the 
City were advised that there had been an ancient bridge there, to which 
they were led not only by the name, not merely by the appearances 
pf the place, but also by other information, they resolved to dig for 
tjae purpose of finding the bridge; that was accordingly done, and at 
tie precise spot of which they had been informed, they did find it. 
If this cause had b^en tried without that dic>covery having been made. 
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my learned friend would have laughed me to scorn, as his clients did 
the gentleman employed by the City, before the digging took places 
He would have said, when I have called persons eighty years of age, 
who never saw any bridge, and who never heard of any bridge having 
been there, you must suppose that things were the same in fdl times 
as they are now 5 and he would have had this i«ct to ground his ar- 
gument upon, that no living person had seen it : but when the digging 
did take place, when the bridge was found, — not a common and ordi- 
nary bridge, not such a bridge as is thrown over little rivulets for the 
purpose of communication, but a bridge complete in its masonry, t^e 
span of the arch seventeen feet six inches, wider than any bridge 
over any canal in this country, (for sixteen feet six inches is the ex* 
treme width of any bridge that is to be found upon any navigaUe 
canal, and fourteen feet six inches is the width of the largest upon the 
river near which we are now assembled) :— ^I say when such a bridge 
was found, it was demonstrable that the state of things known to ex- 
ist in the memory of living witnesses was not the state of tlHiigs 
which had existed in the time of their forefathers, but that there 
was a water-way as well as a land- way, that there was a bridge which 
could have been built only for the pm-poses of navigation, and buiU 
only because theire was a stream in that place that was at least seven- 
teen feet six inches wide 5 for I am sure my learned friend will not 
make you believe that the builders of that bridge, and those who em- 
ployed them, were such idiots as to build a bridge with that span of 
arch, unless there had been water to pass under it : and when my 
learned Mend says, if there had been such a flow of water as we 
say there must have been, their banks could not have stood,< — ^very 
likely, the banks of the present day, which have been suffered to grow 
weak because they have shut out the water, and therefore the bankft 
had no tide to resist^ but had that not been done, they must have kept 
up the banks with a degree of strength in proportion to the stream 
which the capacity of the bridge demonstrates to have flown through it. 
But, says my learned friend, I have the Defendants here in a di- 
lemma, because I maintain that it was a Saxon arch, and then at higlr 
water boats could not have gone through, and when the water was 
lower there was not water to float them. That is the dilemma ill 
which my learned friend imagines he has placed me ; my learned friend 
will find I am in no such dilemma. That such a bridge could not have 
been built but for the purpose of navigation I think is demonstrable 
from its appearance ; but my learned friend is quite misinformed as Uf 
the fact of its having been a Saxon arch. It l^as been examined by 
men of science, who will prove that it was a Gothic or pointed arch, re- 
sembling the arches of London Bridge, and exactly resembling the^ 
arches of several bridges over the River Medway, and more mpdem 
than several of them, undoubtedly not exceeding three hundred years; 
[A drawing of the arch placed on the table.] I am now exhibiting 
to you an exact representation of the arch, every stone has been found 
excepting one. [Explaining the plan to the Jury.] Now I admit^ 
that boats at high water, in spring tides, could not go through ; but 
they cotdd a little before high water and a Httte after. *&« line 
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£pomting it out xm liie plan] is a repre«etitatioll of tlie higli^sl Spring 
tide^ which will come^ as you perceive, within a little of the interior 
summit of the arch. Then this line represents the height at high 
water at ordinary tides, leaving ample room for hoats to go through j 
there is aline which indicates high water at neap tides ; there is the 
present hottom of Colemouth Creek, that is, the level to which we have 
lowered the channel on the other side 5 and I shall make out to your 
entire satisfaction, that that at Least must have heen the level from the 
foundation of the hridge. There is reason to helieve that the bottom 
of the bridge was lower in ancient times than the bottom of Cole- 
mouth at present, because there has been an inteiTuption to the euro- 
rent 3 and you must be aware, that if there is a stoppage to a fi6w of 
wat^, if it flows up to a certain point and there meets with an inter- 
ruption, the water becomes stagnant at that point and deposits its 
mud, and the land will, in time, gain upon the water. That is as plsun 
a proposition as can be stated : this has occurred in some degree on 
tbeColemouth side. We know very well that it is by the flux and re- 
flux of the water that the rivers are cleared of their mud, and that if 
joa could stop, for instance, the flux and reflux of the water of the 
River Thames, it would jM-obably be choked up in the course of three 
years. I believe from this circumstance it is, that the land has been 
raised on the Coiemouth side, but as you know that the bridge is nearer 
to the Medway than to the Thames, the effect on that side is smaller than 
on the Thames side, so that there is still retained, on the Coiemouth 
side, a water-way of considerable width up to the bridge in question. 
The other side of the creek being a much greater distance &om the 
Thames, and possessing a considerable degree of sinuosity, as you ob^ 
«erve by this plan, for the last quarter of a mile, which is the part we 
bave cut through for the purpose of restoring something like the 
ancient state of things there, the water, by being checked at thi« 
spot, has deposited a much larger quantity of mud and silth than at 
any other part of this creek, which is proved by the circumstance alone, 
that upon taking the heights of the salts within, and those without 
the sea-walls, it is found that the salts within the walls are three 
feet Mgher than those without the walls ; Why so ? Because Ihfc 
water has been checked, and becoming stagnant, it has deposited it$ 
ooze and mud and silth every tide ; those salts within the walls have 
been raised three feet above the level of those salts which are outside of 
the walls. Now that cannot be accounted for, with all my learned 
iTiend*s philosophy, but upon the principle which I have stated, namely, 
that the water, meeting with an obstruction, has gradually deposited 
the particles of earth which it has brought up. 

After you had got a quarter of a mile from the bridge, you must 
have observed. Gentlemen, that you came to the ancient channel, 
which is at least sixty feet wide, increasing till it became a very con- 
siderable width* Even if the ruins of this bridge had not been found, 
I think that it would have been impossible for any person to have ex* 
amined the channels on both sides without seeing that the waters ot 
the Thames and Medway must anciently have been united. 

My learned friend had to set out with two things that he felt to b^ 
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a little awkward -, tbat it M'as the Jsle of Grain and Grain Bridge, 
Ob, says my friend, with respect to the first there is the Isle of Dogs, 
and the Isle of Thanet, and the Isle of Sheppey. There my friend 
was not so fortunate in his illustration, he never could have visited the 
isle ot Sheppey, or he would have known that there is a channel, 
which, even at low water, is of the width of one hundred and twenty 
feet, and navigable. To be sure, says my friend, it has been called the 
Isle ot Grain 3 and my learned friend, Mr. Piatt, Was so well aware of 
the inference to be drawn from the fact, that throughout his exami- 
nation of the witnesses he shaped his question diiferently,and dropped 
the term Isle altogether. He endeavoured to correct the error of his 
leader. How long have you known Grain ? Oh, says the witness, 
I have known the Isle of Grain so many years. I was not in my 
learned friend's consultation-room to hear what passed, but I think 1 
know, I am perfectly satisfied, that he said. Why will you call these 
the Isle of Grain and Grain Bridge ? And he was told that it could 
not be helped, for nobody ever knew the one or the other by any other 
name. I know that that must have taken place ; it was, to be sure, 
A very awkward thing to set out with, that the one was not an Isle nor 
the other a Bridge, but my leaiiied friend has to make out these two 
negative propositions. 

My learned friend thought it necessary to say something upon the 
law of the case. I had thought it impossible that my learned friend 
and I could have any ditFerence upon that. A certain number o£ 
years, as we aU know, wiU bind and conclude private rights, but I de- 
fy any lawyer to tell me that any teim short of the time of legsl 
memory will bind and conclude pubUc rights 5 it is that which we all 
learn very early in our profession. I have now the honour of ad- 
dressing one gentleman, among those who are assembled to try this 
question, whose studies have been the same as my own, and I am 
sure he will not be startled at being told, that twenty-five years, ot 
twice twenty-five years, will not bind a pubUc right. I do not, how- 
ever, address myself at all to you. Gentlemen, upon points of law, but 
to his Lordship y but I state, without fear of contradiction, and I call 
upon his Lordship to direct you upon the subject, that if you are sa- 
tisfied, that from the time of legal memory, that is, from the time of 
Richard the First, this was a public water-way in right and in 
law, it remains so still. The interruption of a century would not de- 
stroy it. This is the law which is laid down by every text writer ; 
it is the law which is laid down in every case upon the subject ; 
and the cases to which my learned friend has alluded are all of them 
completely wide of the mark. Not one of them contravenes my po- 
sition. My learned friend mentioned one case of an encroachment 
upon the River Tyne. It might become a question whether the en- 
croachment was material in its extent, but had they stopped up the 
Tyne it would have been quite a dilierent thing. Why, Gentlemen, 
I remember, upon this very circuit, that I contended that an embank- 
ment, Avhich projected eight feet into the River Thames, near Graves- 
end, where it is of considerable width, could not be considered as a 
public nuisance, or as an inteiTuption to the navigation^ and I was suc- 
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cessful -J but in a case which my learned friend and I fought as ohsti- 
nately as ever any case was fought in a court of justice, (my learned 
friend will immediately remember it when I mention Potter s Ditch, 
in which, on one occasion, we were immersed tor nineteen hours) j 
that case was tried twice ; — the question related to a communication 
between two branches of the River Lea, where there had been a con- 
stant interruption for mjany years. The main question was, whether 
it was a public or navigable stream or not, and the balance of the evi- 
dence was that it was not j but the very learned person before whom 
that case was tried having stated to the jury, in the course of his 
charge, that if this had been interrupted for more than twenty years 
it would operate as a defeasance to the public right, my learned 
friend obtained a new trial, on the ground that that was errotieously 
stated to the jury. Chief Justice Abbot says, " In that direction, it 
appears to me, the learned judge was mistaken 3 for if it be admitted 
that. this is a public navigable river, and that all His Majesty's sub- 
jects had a right to navigate it, an obstruction to such navigation, for 
a period of twenty years, would not have the effect of preventing Hi« 
Majesty's subjects from using it as such." That is the case, my Lord; 
of Vooght V. Winch, reported in 2d Barnewalland Alderson,p. 662* 

Mr. Mabryat. That, my Lord, was an action between two pri- 
vate individuals. 

Mr. GuBNEY. That makes no difference ; for the question was, 
whether it was a private or public navigation, which is a question that 
may arise as well between two individuals as in any other way. Chiet 
Justice Abhot says, '' if it be admitted that this is a public naviga- 
hie river, and that all His Majesty's subjects have a right to navigate 
it, an obstruction to such navigation, for a period of twenty years, 
would not have the effect of preventing His Majesty's subjects from 
using it as such J' 

Mr. Justice Bayley goes on to say, '^ I think that we are not warranted 
in saying that there was not evidence, at least to go to the jury, to 
say whether this was not a navigable river 5 and if it was a navigable 
river, then an obstruction for twenty years is not a bar to a public 
right." Mr. Justice Holroyd says the same thing 3 *' If the place in 
question was ever a public navigable river, I apprehend that its ceas- 
ing to be used as such for twenty years, and being, during that time, in a 
condition which is inconsistent with its being used as a public naviga- 
ble river, would not extinguish the public rights if they did exist 
previously to that time 5 an Act of Parliament is the only means by 
which such public right can be determined." That is the language 
of Mr. Justice Holroyd : it is the language of every lawyer that ever 
spoke upon the subject. Once show me that there has been a public 
highway, or a public way by water, and that public right cannot be 
bound or concluded by any temporary obstruction. 

Mr. Baron Graham. The difference is this, that there the river 
was an actual navigable river at that time. 

Mr. Bolland. No, my Lord, there were two rivers 3 it was a com- 
munication between two branches of the River Lea by means of Pot- 
tei's Ditch. 
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Mr. Baron Graham. Constantly used. 

Mr. GuRNEY. Quite the contrary ; it had not been used for more 
than twenty years. The question was, whether Potter's Ditch, which 
was a stream communicating between two branches of the River Lea^ 
one of which was not navigable from its mouth to the loots in quo, 
was or was not a public navigable stream 3 there was no access to the 
locus in quo but through Potter*s Ditch, you had to ascend one branch 
of the Lea and go through Potter's Ditch to the other, and then de- 
scend to the locus in quo, which was on a branch of the River Lea 
not navigable from that spot to its mouth, being obstructed by milk. 
I contended that Potter's Ditch was not a navigable stream, and there 
was much evidence on that point on both sides 5 and if the judge had 
left it to the jury to consider whether it was a public way or not, J 
have no doubt that the verdict would have been the same as it was for 
•my client; but, unfortunately, he happened to ^tate, that because it 
had not been used for twenty years the public right was gone : the 
whole Court of King's Bench were of a different opinion ; they said« 
we have nothing to do with the fact, but the law must not be stated 
to the jury that an interruption of a public right for ^ certain time 
can bind or conclude that right. 

Mr. Marryat. You forgot to state one fact which appeared in that 
case, when they got through Potter's Ditch they could not go beyond 
my client's premises. 

Mr. GuRNEY. That fact is perfectly unimportant. I am citing the 
case for the purpose of availing myself of the declaration of thelaw. It 
is law which no lawyer will dispute. I will meet my learned friend 
here upon it, or in Westminster Hall, whenever he pleases j and I chal- 
lenge him, or any other person, to contradict it, as laid d^wn in thelan- 
guage of Mr. Justice Holroyd, that if apublic right did exist previously, 
an Act of Parliament is the only means by which such apublic right can 
be determined. Upon the law you will receivehis Lordship's directions. 

If this were once a public navigable stream, or a public highway hy 
Water, any private individual might assert the public right. Any in- 
dividual may abate that which is a public nuisance, and if it obstructs 
a public highway it is a public nuisance 5 but although any individual 
may do it, yet no private individual will do it; because no private in- 
dividual will enter into a contest which must necessarily be attended 
with considerable expence and trouble, and on that account usurpa- 
tions upon public rights have taken place without number 5 public 
paths stopped up, public streams obstructed, public sewers interrupted; 
where the commissioners have not had their eye upon the spot 5 and I 
appeal to some of the gentlemen whom I am addressing, whether, in 
their own experience^ they have not known pid>lic sewers to have 
been obstructed by private individuals^ to the great inconvenience of 
the pubhc, when the servants of the conunissioners have not been se 
vigilant as they ought to have been. Though individuals are always 
watchful and attentive to their own interests, yet we do not alway* 
find Uie same regard paid to the public interests and public rights^ 
and, therefore, they are constantly encroached upon, lliis, which no 
private individual would be disposed to contest, the Corporation of the 
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•City of Ldndoii were caHed upon to notice* It may be said, that th^ 
Coiporation of London has been negligent upon this subjeet. I agree 
that they have. I agree that the predecessors of the gentlemen who 
are now acting for the Corporation have been negligent 5 if they had 
not been negligent this question never could have arisen ; but 
when OQce their attention was called to this matter^ when such evi<« 
dence.was laid before them as convinced them what the rights of the 
pabhc were, and what their duties were, they would have been justly 
charged wid) ne^ect, and in the highest degree censurable and culpa- 
Ue, ^ they had not done that which they have done, and which they 
have done not for any benefit to themselves, for they can get nothing 
by i% bat as Trustees, for so they are, for the public, in this respect, 
when th^ were called upon as Trustees for the Crown and for the 
Public, in the execution of those duties which devolved upon them. 
In the course of these proceedings they have not been hasty* This 
subject has been for six or seven years in litigation, I mean in inter^ 
course betMreen the parties, in taking accounts, in taking evidence ; 
Qieetings between the parties, and evidence taken from some of the 
very witness^es you have heard examined upon this trial, and reports 
made from time to time to the Court of Aldermen, and of the proba-* 
bleexi^teilee of this bridge, and, in consequence, orders were made by 
&e Court of Conservancy to open this spot. 

I will beg your attention. Gentlemen, to a few observations withTe^ 
gard to the rights of liie City of London. The City of London, it is 
wefi knOwn^ has the conservancy of the waters of the Thames and of 
theMedway. I pray you what waters but the waters of the Thames 
and Medway flow through Yantlet Creek } My learned friend stated 
to you the Statute of 4th Henry the Seventh -, he lamented that he 
had not a perfect copy,— he was extremely concerned that he had 
not a perfect one, — but you perceived that when I gave him a perfect 
one he would not read it. 

Mr. Mab BY AT. There is time enough yet. 

Mr. GuRNXY. After lamenting that he had not a perfect copy for 
a longer time than it would have occupied him in reading a perfect tme; 
be would not read it when one was put into his hands -, but, Gentle-^ 
iQen,ouFTlgiitsdid not commence with theStatuteof Henry the Seventh* 
the rights of thie City of London existed long before the time of legal 
memory. The City was incorporated even before the Conquest. 

You will find. Gentlemen, by a Charter of Richard the First, that 
it was commanded that all the kiddles in the Thames be removed. 
" Also we haive acquitted all that which the Keepers of our Tower of 
London were- wont yearly to take of the aforesaid kiddles, wherefore 
we will and straightly command that the Keeper of the ai^oresaid 
Tower do not at any time from henceforth any thing require, or mak^ 
any demand' of^grie*^e, or molest, any man by reason of the aforesaid 
kiddles, for it is made known unto us — and so on' — that very great hurt 
&pd disprofit cometii unto our said city, yea, and to our whole realm, 
by occasion of the same kiddles.*' 

Mr. Baron Grab am. Kiddles, what are they ? 

Mr. BoxLANB. They were erections, my Lord, below the bridge^ 
for the purpose of taking fish. 
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Mr. GtntNKY. The Charter of King John stotes this : ''And ako 
for the common profit of our City of London tfnd of our whole realm, 
we have granted and straightly commanded that all kiddles which he 
in the Thames or Medway, wheresoever they shall be in Thames or 
in Medway, shall be amoved, and not hereafter anywhere be in the 
Thames or in Medway," upon a certain forfeiture. Then by the 
Charter of Edward the Third it is commanded " That the said do- 
zens amove and take away all kiddles in the waters of Thames and 
Medway, and that they shall have the punishments thereof." 

Gentlemen, the material Act of Parliament is that which my learned 
^iend adverted to, of the 4th of Henry the Seventh, which is intitnled, 
'' An Act that the Mayor of London shall have the rule of the River 
Thames from Staines to Yenlade/* which is Yantlet, undoubtedly j for 
the boundary stone, which is placed at Leigh in the county of Essex, 
opposite the mouth of Yantlet, which bears the date of 1285, shows 
the boundary on the Essex side, and the waters of the Yantlet are the 
boundary on the other > and you will see, when you come to examine 
it^ whether that was not a regular passage into the Medway. I think 
you will be satisfied of that fact, when you come to hear the words of 
the Act of Parliament, which I am going to state. Observe, Gentle- 
men, that the City of London has no sea jurisdiction. It is a river 
jurisdiction only; it is of the waters of the Thames and the waters of 
the Medway ; and you will find here, that whatever irruption those 
waters made into the land, by the force of the winds, or other causes, 
so as to make new creeks, and so on, they are committed to their 
charge. I will read to you the whole of this Act of Parliament, of 
which my learned friend had only an imperfect copy. " Pnnren 
your Highness the Commons in this present Parliament assembled, 
that where the Mayor of your City of London for the time being is 
Conservator, having the conservation of the water and river of 
Thames, from the Bridge of Staines unto the waters of Yendall and 
Medway." Now you will observe. Gentlemen, this is speaking of it 
being their conservancy at that time, ^' from the Bridge of Staines 
unto the waters of Yendall and Medway." Why that Yantlet was 
the medium of communication at that time between the Thames and 
the Medway is beyond all doubt. " It is so, that within few years, 
by tempestt of weather and great abundance of water in the said 
River of Thames, divers breaches, issues, and creeks, have been and 
grown tint of the said River of Thames -, and by the same, divers 
pastures, meadows, and grounds, of divers persons been drowned and 
overflown, in which breaches, issues, and creeks, and ground drown- 
ed, the fry and brood of fish for the most part resteth ; and in the 
same place the said fry and brood in great multitude daily is taken by 
the said fishers there, with unlawful epgines and nets, for bait of eels 
and cods, and also for the feeding of their hogs, to the utter destruc* 
tion of the said fry and brood, without a remedy the rather be provi- 
ded : The King, our said Sovereign Lord, by the advice of the Lords 
Spiritual and Temporal, and at the prayer of the Commons in the 
said Parliament assembled, and by authority of the same, hath or- 
dained, established, and enacted^ that the Mayor of London^ and his 
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successors Mayors for the time being, have the conservation and 
rule and like authority, in every of the said breaches, issues, and 
creeks, and ground so drowned and overflown, as far as the water 
ebbeth and £>weth, as touching the punition for using of unlawful 
nets and other unlawful engines in fishing, like as he and his prede*- 
cessors have or hath in the said water or River of Thames.'* Then 
there is a proviso inserted after the royal assent ; " Provided alway, 
that the Mayor of London, or his successors Mayors for the time 
being, have hot the conservation, nor rule, nor auUiority, in any of 
the said breaches, issues, creeks, and grounds so drowned and over- 
flown, within the king's ground, or being within any franchises of any 
person or persons spiritual or temporal, as touching the punition for 
using of unlawful nets and other unlawful engines in fishing, nor to 
do any correction or punishment there concerning the reformation and 
redress of unlawful nets and engines, as the said Mayor and his suc^ 
cessors have used and ought to use in the said River of Thames." 

Mr. Baron Graham. It seems to me that you have a general con- 
servancy, but that act only points to the taking down of the kiddles, 
or taking care that improper nets were not used to take the fish. 

Mr. Gu^NEY. This act gives jurisdiction in creeks newly formed. 

Mr. Baron Graham. But to the same purpose, to keep the fisheiy 
there as well as in the c^d streams^ 

Mr. Gurnet. I use this not only to show what rights, were then 
given to the City, but to show what rights were then recognized as 
belonging to it $ that it was then recognized that the City of London 
had the conservancy '^ of the waters and River of Thames ifrom the 
Bridge of Staines unto the waters of Yenlade and Medway." 

Foreman of the Jury. Are we to understand, from the pream- 
ble of the act which you are reading, that it was occasioned by some 
recent overflowings, or something of that kind ? 

Mr. GuRNEt. I will read it again, Sirj I should be very sorry not 
to make myself understood. *' Prayen your Highness the Commons 
in this present Parliament assembled, that where the Mayor of your 
City ox London for the time being is Conservator, having the con- 
servation of the water and river of Thames, from the Bridge of 
Staines unto the waters of Yenlade and Medway ; it is so, that with- 
in few years, by tempest of weather and great abundance of water in 
the said River of Thames, divers breaches, issues, and creeks, have 
been and grown out of the said River of Thames," and so on. Now, 
Gentlemen, you observe, Yanlade, or Yenlade, orYantlet,is not a creek 
which has been made since by any tempest or sudden flow of water. 

Foreman of the Jury. No, certainly not. 

Mr. GuRNEY. But on the contrary it is spoken of as an ancient 
stream, and I think it is impossible for you to doubt from these words 
that the Yantlet was an ancient stream communicating between tbs 
Thames and the Medway. 

Mr. Marryat. It is never called a stream. 

Mr> GuRNEY. Gentlemen, my learned friend says it is not called 
a stream. The same word is used as is used with respect to the 
Xhames and Medway, '' the waters.^' I can wish i&t no better de« 
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0criptioh than that which is given of th^se two riyers. But even at 
this moment is tl^ere not a stream at both ends- from the River 
Thames into Yantlet, and from the River Medway into Coiemouth } 
Is it not a stream where the water flows and rcflows ? The tide has 
access both to t^e one end ^om the Thames, and to the other from 
the Medway, and you will find that the waters of the Thames and 
Medway actually meet upon this. very spot. When they* took down 
this causeway the waters met at the bridge, ' Can there be a doubt 
that the waters flowed from the one river into the other, and that 
that alone must have been the ground of giving to the City the Con- 
jservancy of the Medway } fcr the City of London has no conser* 
vancy at the Nore. It has no sea conservancy 5 it is a river conser* 
vancy, and it must have been attached by the communication between 
the Thames and the Medway, for there is no other way of commnni- 
cation within the jurisdiction of the City, for you must otherwise go 
out to sea to get into the Medway. 

Now it appears to me that the very recital of the Conservancy of 
the Thames, Medway, and Yantlet is demonstrable that they were one 
and the same waters, that they united in the Yantlet, and that it 
was the stream which formed the union between the two rivew. 
My learned friend I dare say has referred, but if he has not, if he will 
refer to the oldest writers who have described the Isle of Grain, he 
will find every confirmation of that view of the case which I am now 
presenting to your consideration. If he will go into the British Mu- 
•eum and look at the oldest plans and maps, he will find that Grain 
was always an island, and that the waters of the Yantlet formed a 
communication between the one river and the other. 

I now come. Gentlemen, to the Charter of James the First r it 
states that " the Mayor and Commonalty and Citizens of the Citjr of 
London, time out of memory of man, have had the office of Bailiu 
and Conservation of the water of Thames, to be exei^cised by the 
Mayor of the same City for the time being, during the time of his 
mayoralty, or by his suflicient Deputies, in, upon, and about the 
water of Thames, that is to say from the bridge of the Town of 
Staines in the County of Middlesejc, towards the west, unto London 
Bridge, and from thence to a certain place called Yendall, otherwise 
Yenland, otherwise Yenleet, towards the sea and east, and in Medway, 
and in the port of the City of London aforesaid, and upon what- 
soever bank, and upon eveiy shore and every wharf of the same 
water of Tliames, within the limits and bounds aforesaid." This w 
a Charter of .King Jame's the First, and you will recollect. Gentlemen, 
that all the Charters of the City Of London are confirmed by Act of 
Parliament. Shortly before the Revolution the rights of the City of 
Liondon had been invaded and its Charter wrested from them, and 
upon the consummation of that great event it was thought right that 
the Charters should receive the most solemn sanction they were ca- 
pable of receiving, and they did receive lep^islative confirmation: 
their Charters now have the force of Acts of Parliament. 

Gentlemen, I have passed Over in order of time a judgment by 
eonfession ofiiis Majesty's Attori^ey-General, on. a <?t*o fVarraf^t ^ 
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iAmmrof die jittudktioia of the City with respect to the Conservancy 
^oi the Thames and Medway : that you wilt find in precisely the same 



Mr. Marrvat. What is the date of that judgment } 

Mr.> Rbcorder. It is a judgment by confession of Sir Edward 
iCkik^ the then Attomey^Greneral^ and which preceded the Charter 
jRrMch has beenjust referred to by Mr. Gumey. 

Mr. GuBNEY. I thank my learned friend ibr reminding me that 
'the Attorney-General at that time was one of the greatest lawyers who 
4B:ver adorned the profession — Sir Edward Coke. If, however^ the 
Attorney-General had been a person of a different description, the judg^ 
vient would have been of equal force. It was followed by a Charter 
4o the same effect, which has been confirmed by Act of Parliament. 

Gentlemen, under these powers Courts of Conservancy have been 
lield for centuries, and it was by order of the Court of Conservancy 
ihat this obstruction was removed. Now I do desire it may be di- 
stipctly understood, that in these orders of the Court of Conservancy, 
land the directions given by the Lord Mayor to carry those orders 
into effect, there has been nothing done vexatiously. The proceding 
has not been hasty or precipitate. It ha^ been taken upon great 
consideration, it has not been done with a view to the injury of any 
individual *, and I firmly believe that in the result it wiU be found 
«o fai from being injurious, that it will prove very beneficial j for I 
iiave no doubt that when this navigation is restored, the advanta* 
ges of the communication with the London Market, by means of 
this stream, will infinitely overbalance any tittle expence which may 
be incurred in keeping up the banks ; but be it so or not, if this 
water-way be of right, it ought to be restored. The City of London 
have had their attention called to it, and t^ey have been reproached 
with negligence, because of the great inconvenience to the naviga- 
tion for want of this communication, particularly in the winter. Yon 
perceive on the view of the map now lying on the table, that when 
small craft have to navigate out of the Medway, if they encounter a 
north wind, they must have great difficulty ; they have to take a great 
round, and are exposed to considerable danger. This passage is only 
three miles across, but it is very nearly thirty miles round, and stin 
more, if they are compelled to go round by the Nore j but in certain 
states of the tide, together with a North wind, it is a passage impose 
sible to make, and frequently very dangerous. The Magistrates of 
the City ot London were reproached vrith permitting this to remain 
in the state in which it has long been ; there is not a year that rolls 
over our heads, but vessels and lives are lost for want of this water 
communication. As men possessing the common feelings of huma- 
nity, they could not be -indifferent to the call, believing as they did, 
and do, that this was an ancient water-way > if they had been any 
longer supine, I know what censures would have been cast upon 
jthem;. It was their duty, when they found the vast importance of 
ibis navigation to small craft, which their predecessors had neglected 
to keep open, it was their duty, in consequence of the lives that were 
lest, and the inconvenience attending the other passage, to open it 
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afresh. Gentlemen^ do not let me be misundentooc}* I do not meall 
to say that because this navigation would be useful^ that therefore it 
ought to be made without legislative authority if it were not so be- 
fore ; do not let jny learned friend^ who now and then, however un- 
intentionally^ does a little pervert facts, let him not say that I am sta- 
ting that the navigation ought to be opened merely because it would 
be useful, that therefore you ought to give* a verdict for my clients, 
but I state it as a reason for the City of London coming forward 
upon the present occasion, and that tfaey would have been re- 

Froached, and justly reproached, if they had not come forward 5 and 
will go further, and say, tbat it is their duty to make up by increased 
diligence for the negligence of their predecessors. They have duties 
to execute as Conservators, and however in former times those dxtiks 
have been greatly neglected, yet when they are brought under consi- 
deration, they must be performed. The Lord Mayor of London 
has a Commission of Conservancy from his Majesty, he takes an oath 
of office as Conservator 5 therefore when this matter was brought 
under his consideration, he could not, consistently with his duty or 
his oath, neglect to attend to it, for which reason this has been done. 
I hope, therefore, that my clients will stand free from all reproach 
upon this subject. There has been no inattention to private rights, 
there has been no inattention to private comforts ; they have been act'^ 
ing fairly in the discharge of a great and important public duty which 
Is cast upon them ; they have been called upon to act by the in- 
formation which they have received, and they would have been charge- 
able with the blood of those individuab whose lives fall a sacrifice to 
this circuitous and dangerous navigation^ if they had not come for- 
ward and done that whidi they have done. 

I hope. Gentlemen, you will excuse me if I trespass a little longer 
upon yom* time. I assure you I have spent many hours since I savr 
you yesterday, in endeavouring to compress what I had to say into tt 
•mail a compass as possible. I know that I am addressing persons 
of high honour and strict integrity ; you will not, I am sure, follow 
the example of a certain royal personage whose portrait is before me, 
who, it is said, was satisfied with hearing one side, and extremely 
puz2ded by hearing both. 

My learned friend called thirteen witnesses yesterday, and one to- 
day, on the history of this creek and this bridge or road. They have 
given you an account of having passed over it into the Isle of Grain, 
but it is clear that at the time of their early recollection the road was 
passable only at low water, and a little before and after ^ for after two 
or three had been examined, I asked one of the oldest of them When 
you went were you not obliged to watch the time of the tide^ Cer- 
tainly, he said, we were. Now, in modem times, they have not been 
obliged to watch the time of the tide, they could go at all times of the 
tide,' exeept on some particular occasions, when there happened to be 
an extraordinary high spring tide. This demonstrates that the place 
is very different now from what it was in their younger days. The 
witness said. We were obliged to watch the time of tides, we were 
obliged to wait an hour or two^ but we did not meet interniption, be- 
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cvose we took care to go when there was no water. As to calBng wit- 
nesses who went only at low water^ to prove the state of things 
when the water was high^ that is something like an Irish defence 
which we haye heard of : afiter twenty witnesses had sworn that 
they had seen the assault committed^ the Defendant called fi% to 
swear that they had not seen it ; the evidence of hoth was reconoled 
hy the discovery that the fifty were not present at the time. Many 
of the witnesses have stated^ that they watched the time of tide, 
because, except at low water, or nearly at low water, they could not 
go over ; and other witnesses have stated, that they have seen it at 
high water, and never saw vessels go through, excepting those that 
have been dragged and lightened for the purpose ; now the circum- 
stance of their not having seen vessels go through proves nothing if 
you find that others have seen it. My learned friend's clients ave 
upon the spot, and have the command of the district, which we have 
not, and therefore they can select those witnesses who suit their purpose, 
and bring no other than those who will suit their purpose, knowing full 
well, much better than we do, where to obtain such evidence. If we 
had had their means, I could have doubled my number of vHitnesses. 
I will give you the key to a great deal of that which has been stated ; 
when a man of eighty is asked whether he saw this place when he 
was ten years and fourteen years and eighteen years of age, and he 
says yes ^ and he is then asked. Do you think there was water enough 
for a boat to go through? and he says, I think not -, but one of them 
said. You know. Sir, that boys do not take much notice. This, shows 
how little their judgment of that to which their minds were not called 
is to be relied upon. It should be recollected, that unless some ac- 
cident had taken them there, they would not have been at the spot 
St high water at all. Here is a little island, the inhabitants very very 
few, the intercourse therefore necessarily very small : the witnesses 
who have been called went there only occasionally, and great stress 
is laid upon what they did not see when they were there, but it I callbe'- 
fore you old persons who tell you what they did see, and who will prove 
that there was a water-way, that it was a navigable passage, then the 
evidence which you have heard kicks the beam at once ; for what they 
have not seen is not to be put into competition with that which others 
have seen. The judgment of these witnesses as to depth of water 
which they did not try, is not to be put into comparison with the facts 
which my witnesses will give you. I undertake to prove, not only- 
that this was a navigable passage, but that a considerable alteration . 
has taken place in tins causeway within their recollection; you have 
been told by some persons that they see no alteration, I shall produce 
old persons who will tell you that they see great alteration -, that when^ 
they first knew the place, they went down and up again, and that ex- 
cept at low water, or nearly at low water, they would not cross it« 
If you were there as I was at low water, you would perceive that a. 
person might walk across it, but you could not at half tide, as you will 
find from persons who knew it in old times* Then can it be a ques* 
tion that it was formerly navigable ? You have been told that smug- 
glers used it, that they landed their goods and drew their boats across. 
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I will sliow jtu that Reveniie Cnxisers coold use it as wtSt n& naif^ 
glers^ for I will produce to you a person who wavoo board a Revemoe 
Cruiser on the river ; she saw a smuggler staaditig'in to the 'Medmiiyg 
and the wind was in that state^ the smnggler having g»i the start; 
that there was no possibifity of catching her by going found the Isle 
of Grain, upon which the commander manned a boat^ and sent it 
through Yantlet Creek, and caught thfe smuggler at the mcraih of 
ColemouthCredL : they are now Called Cokmouth Creek and YanrfJet 
Creek, but in fact they are the same ; Coi^aouth is the Medway end 
of Yantlet. I will caU the man before you who navigated liie bmt^-^-' 
not dragged it over, but rowed or sailed tluronghy'-^axRl cai^t the 
smuggler at the mouth of Colemouth. This was after the year 1770; 
but. Gentlemen, as late as the year 1797, a memorable, and for the 
instance I have to mention a melancholy period in the history of tins 
country, when those gallant seamen, who had been the ch«m|Hoii8 of 
their country, for a moment forgot their duty and their allegiance ; I 
allude to the melancholy mutiny at the N€M>e, which took place in the 
year 1 797. The mutineers, aa you will- recollect, were iti possession 
of the fleet stationed at the Nore, and blocked tp the port of London^ 
The Commandet at Sheemess wanted to send dispatehev to London, 
and he actually sent them in a boat through Yantlet Credc. I will 
call before you a person who was on boaid who will tell you that they 
dragged the boat over this spot, but that if they had waited for high 
water they should have f aiiiy floated oven This w&s only twenty- 
eight years ago. My leaomed friend talks of smugglers 'dragging' 
their boats over : that is easily aceoimted for; they mvst escape the 
eyes of the Revenue .Officers, and they had rather not go at higK 
water than at high water, for then they might ^foe looked for : it does 
not prove, therefore, because they hauled' the boats* ove^ that they 
could not have got thrdugh at high water. Thus in 1 797 a boat was 
tracked over, and if they had- waited for high water they could have 
floated it over. The causeway has been raised since that time ^ the 
passage was then considered^ ef so much importance that^guards were 
stationed there by the Commsmder of Sheemess to prevent the mu-^* 
tineers having communication with the Rrt^r Medway. 

My learned friend has referred to an indictment preleirednn 1782, 
two and forty years ago, which, says my learned friend, was sa indict*' 
ment of the spot in question* Gentkmen, my learned friend is iir 
error. It is not an indictment of the spot in question. The vrhole of 
the bridge is in the parish of Grain, for upon the point of the f>lAa- 
upon which I now place my finger there was a pile' dividing the pa* 
rishes of Stoke and Grain, which has been taken away by someboidy^ 
though we guarded it as well as we could. That was an indictment* 
of the highway leading from Stoke to Grain, that is, before you eome 
to the bridge in question. It is indeed a notable sort 6f indtctment. 
My learned friend said that the present indictipent was diwwn from 
it. Not so, I can assure you ; for my learned friend, Mr. PoikK^, 
who d^w this indictment^ had too mudi knowledge ef the law to take 
that^M a precedent. It does not, as it ought to have done, tS&ege it' 
to be a common nuisance to all His M^gesty's subjects) butoxdy a nni- 
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Itafice to those ^' whose interest and business it is there to return sai 
pass." It was the parish road belonging to the parish of Stoke, lead- 
ing to the bridge in question 5 therefore the bridge in question did 
not then come under consideration. 

My learned friends have adverted to the wharfing, and Mr. Smith 
sayis he saw it twenty-five years ago ; and he also tells you that the 
cockle-shells go only to about the depth of six inches : but you. Gen- 
tlemen, yourselves saw the artificial strata upon which they were 
placed — ^the bavins upon which they laid, some of them perfectly en- 
tire, with the ?ery withs that bound them, seven or eight feet under 
the surface, which we only found by digging ; and we should have 
been told, if we had not found them, that there were none any more 
than there was a bridge. I need not describe them more particularly, 
as you must have seen them when you took the view. 1 will call to 
you persons who were employed in raising this causeway, who will 
tell you, as I used the phi-ase yesterday from my instructions, that they 
raised it bodily by reason that they could not otherwise have a passage 
except at certain states of the water 5 whereas now you can go across 
at high water as well as you could then at low water* One witness 
remembers the water rippling through some ot the stones 3 that there 
was water dashing and foaming amongst the stones at the bottom^ 
which, from what we now know, must have been the ruins of this very 
bridge 5 I think therefore. Gentlemen, when you have this evidence 
laid before you, you can entertain no doubt upon the subject. 

Gentlemen, the Acts of Parliament to which I have referred show 
what an object it has been at aU times with the Legislature to preserve 
the fishery. The interruption of this stream must be an injury to the 
fishery | the preservation of the fishery is one of the great objects of 
the conservancy of the City of London j it is part of the sworn duty 
of the Mayor of London as Conservator. There can be no question 
that this interruption must be a material injury to the fishery, it being 
a communication between the Thames and the Medway where the 
fish veould go for the purpose of depositing their spawn. 

The spot where this biidge was erected is worthy of notice. They 
would naturally build the bridge where the tide had the least force* 
The waters of the Thames and Medway meet there. I do not know 
whether you were there at the time the tides met, but I will show 
that they generally meet about two hundred yards on the Yantlet side 
of the bridge. That was the case when I was there: when they 
opened the bridge the waters actually met upon the very spot> having 
been by this artificial causeway parted for a considerable length of 
time* The construction of the bridge will be demonstrated to you : 
it will be shown that it is not three hundred years old ^ it is of a 
much more modem construction than some of the biidges which are 
known to be four hundred years old, which is the case with some of 
the arches of London Bridge. You observe. Gentlemen, upon this 
plan that the water, and that of a considerable width, comes on the 
Colemouth side up to the bridge. The proximity of the Medway and 
the width of the channel has prevented that from being filled up with 
mad and silt. On the other side the sea-walls show you the width 
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of the old channel ; the space between these walk was filled wil^ 
watei* at high water. I will call to you persons who remember w^a* 
ter being there^ and who will tell you that formerly there was as much 
water on the one side as the other^ and that at a later period^ after a 
lapse of many years, they were surprized to find dry land there. If 
they did not remember it, the sea walls demonstrate that there had 
been water there, they were made to bound the channel. This stream^ 
which is a very large Stream at its mouth from the River Thames, 
gradually becomes smaller as you proceed ; the extreme diminution 
of it at the spot which has been lately opened, has arisen from the 
Stoppage of the water, and the water, in consequence, having deposit* 
ed its mud. The size of the bridge is, I think, decisive evidence ibst 
there was a regular navigation through this creek. Most likely itwatf 
not built by the inhabitants of the Isle of Grain, who must then han 
been very few in number 5 for even now, since it has by drainage be- 
come fit to be inhabited by human beings, the whole number of men, 
women, and children, I believe, do not exceed one hundred and eigh- 
ty : the Church of Rochester, I believe, has the presentation, and it 
is much more likely to have been the work of the church than of pri- 
yate individuals, for it was a work, undoubtedly, of considerable la- 
bour, expence, and magnitude. I have no doubt that the reason why 
this bridge was not rebuilt was because the inhabitants of the Isle of 
Grain thought that they were liable : the law upon that subject was 
not always known so well as it has been of late years ^ the liability to 
repair and rebuild is upon the county. In the case of bridges built 
even by private individuals, if they are used by the public and usefdl 
to the public, the- obligation to keep up such bridge devolves upon the 
county at large. I have no doubt that the obligation of building this 
bridge will fall not upon the inhabitants of Grain but upon the 
county at large. It will be an expence of some few hundred pounds. 

We know. Gentlemen, how watchful people are of their own in- 
terests 5 persons who have marsh lands are anxious to bank out the 
waters ; they being present on the spot, and the agents and officers of 
the City of London at a distance, persons on the spot have attended 
to their own interests, and have banked out the water and kept out 
the stream. To my understanding the evidentia rei here is decisive, 
if I can judge of the impression which a view of this spot makes 
upon other minds, from the impression it makes upon my own. I 
think it is impossible for any person to see the ruins of tjErat bridge, 
to see the stream of water flowing through it from the Thames on 
the one side and from the Medway on the other, and not conclude that 
this was a navigable stream. 

This is the case. Gentlemen, which I shall have to lay before you. 
I am obliged to my learned friend for reminding me of a provision in 
the Statute of Richard the Second, that even if any of the rights of the 
City of London should have been non-used or abused they do not be- 
come extinct. 

Mr. Baron Graham. To which Statute do you allude } 

Mr. GuRNEY. To the Statute of the 7th of Richard the Second, 
my Lord. '^ That your Citizens of your City of London be entirrfy 
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in this present Parliament restored to their franchiaes and free 
usages^ and that it please your most dread Highness^ of your special 
grace^ to grant and confirm to your said Citizens and their successors, 
by your Letters Patent^ all their liberties and free usages as entirely 
and fully as they or their predecessors had them in the time of any of 
your most noble progenitors, with clause of Ucet itsi nonfuerint vel 
abusifuerint, together with the franchises, which they have in special- 
ty of your most gracious grant or confirmation." However, Gentle- 
men, whether their rights have been neglected or not, matters not, if 
I convince you that within the time of legal memory this Isle of 
Grain was so separated from the main land as that there was a pub- 
lic water-way. If I convince you of that I establish my case, because 
then I show that this causeway made in modern times was an inter- 
ruption of that ancient water-way. If so it was a public nuisance, and 
if it were so not merely the Lord Mayor of London as Conservator of 
the waters of the Thames and Medway, of Yantlet, but any pcivate in- 
dividual had a right to abate that nuisance. 

This is a map. of 1580, which marks a bridge across. 
. Mr. Marryat. No, not a bridge, a road. 

Mr. GuRNE Y. No, indeed, it is a bridge. 

Mr. PoLiA)GK. There does not appear to be any road either to it or 
from it. 

Mr. BohhA^D. No land road, certainly. 

(The map was handed up to his Lordship.) 

Mr. Marryat. There your Lordship sees is the road in question. 

Mr. GuRNE Y. There is the bridge, for the same mark is there used 
to designate all the other bridges. 

Mr. Holland. We aU know that in laying down maps there are 
certain marks to designate certain things. 

Mr. Baron Graham. It seems to mark an open way certainly, 

Mr. BoLLAND. There is no land road laid down, my Lord. 

A Gentleman of the Jury. Let us look at that map, if you 
please. (It was handed to the Jury.) 

Mr. Marryat* Here is an Admiralty map of about the same date. 

Mr. GuRNEY. What is the date of it ? 
. Mr. Marryat. It is 16 . 

Mr. GuRNEY. That is a century later. 

Mr. Marryat. I do not think that either of them is evidence. 

Mr. Baron Graham. If it is not evidence we ought not to see it, 

A Gentleman of the Jury. We do not take it to be proved, 

i/lx* Gurney. I have not offered it as evidence. 



EVIDENCE FOR THE DEFENDANTS. 

Mr- GtTRNEY. I wish your Lordship to take a note of the Act o£ 
Parliament of Henry the Seventh. I do not, unless my learned 
Mend wishes it, propose to read it. 

Mr. Baron Graham. The 4th of Henry the Seventh j I aip prttty 
well aware of it. 
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Mr. GCRNET. I have read it, my Lord^ to the Jury. 
Mr. Marryat. I have no doubt you have read it very accurately. 
Mr. Recorder. Do you wish to have it read again ? 
Mr. Baron Graham. I think we are in possession of the substance 
of it. I take it to be quite clear from the Charters and the Acts, that 
the conservancy (a very emphatical term) of the River Thames and 
the Medway up to Yantiet, is given to the City of London ; that they 
have a general conservancy is perfectly clear, that is, to the Yantiet 
and Medway ; and the question is, whether this has been an ancient 
water-way. You may enter all those documents as read. 

Mr. Bo L LAND. I now propose, my Lord, to put in an Act of the 
7th of Richard the Second, shall I call any person to prove it is an ac- 
curate copy from the Parliamentary Roll ? 
' Mr. Marryat. No, I dare say it is very accurate. 
[A copy of the Act of the 7th of Richard the Second was put in.] 
Mr. BoLLAND. The 9th of Henry the Fifth. 

[A copy of the Act of the 9th of Henry the Fifth was put in.] 
Mr. BoLLAND. A Judgment by Confession of the Attorney-General 
in favour of the jurisdiction of the City of London over the Thames 
and Medway, 3rd of James the First. 

Mr. Marryat. I do not know what that is, you state it to be ^ 
Judgment by Confession of his Majesty*s Attorney-General. 

Mr.BoLLAND. I will tell you what it is. The conservation of the prater 
of Thames to be exercised and occupied by the Mayor of the said City 
for the time being and his Deputies, in, over, and about the water of 
Thamesi, namely, from the Bridge of Staines in the County of Middle- 
sex, in the west, to the Bridge of London, and from thence to a place 
called Yendall, otherwise Yenland^ otherwise Yenleet, towards the sea, 
end in Medway. 

Mr. Baron Graham. '^ And in Medway." 

Mr. BoLLAND. " And in the port of the City of London." That 
i« a Confession of the 3rd of James the First. 

[A copy of the Record of Judgment, by Confession of his Majesty's 
Attorney-General, on a Quo Warranto, in favour of the City*s juris- 
diction in the Thames and Medway was delivered in.] 

Mr. BoLLAND. We next propose, my Lord, to put in the Charter 
of James the First, which is in the very same terms as the Confession 
of the Judgment. 

[The Charter of James the First was delivered in, granting a power 
of Conservation to the Mayor and Commonalty and Citizens of the 
City of London, " from the Bridge of the Town of Staines in the 
County of Middlesex, towards the west, unto London Bridge, and 
from thence to a certain place called Yendall, otherwise Yenland, 
otherwise Yenleet, towards the sea and east, and in Medway, and in 
the port of the City of London, and upon whatsoever bank, and upon 
every shore, and every wharf, of the same water of Thames, within 
the limits and bounds aforesaid."] 

Mr. Baron Graham. It is admitted, I suppose, that what W98 
then called Yendall, or Yenland, is now called Yantiet. 
Mr. Marryat. Qli yes^ my Lord; 
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Mr. Bolland: My Lord, here are all our Commissions from the 
•CJrown granted in the first year of every king's reign, they begin with 
a recital of all the Statutes, by a Statute of Lord Richard, late King 
of England, the Second since the Conquest, made in the fifteenth year 
©f bis reign. It is ordained, that the said Statute of Westminster be 
fomly holden and kept : it then refers to the Statute of more conse- 
quence. '^Whereas, by a. Statute in the Parliament began at Lon- 
don, in the twenty-first year of the Lord Henry the Eighth," and so 
on. *' We, fully confiding in your fidelity, discretion, and. circum- 
spection, have appointed you to keep and execute all the aforesaid 
Statutes, and all other Statutes and Ordinances whatsoever, for the 
sound keeping and conservation of the said River of Thames and 
Medway, or either of them, hitherto made and provided, as long as 
you shall continue in the office of Mayor, from time to time, according 
to the force and eflFect of the same, and to enquire more fully the 
truth by the oaths of good and lawful men of the Counties of Kent, 
Essex, Surry and Middlesex, and other places to the same adjoin- 
ing, as well within the Liberties as without, by whom the truth of the 
matter may be better known, of all misprisions, oflFences, and defects 
agsdnst the said Statutes, or any of them, in the said waters of Thanieaf 
and Medway, as far as the liberties of the said City extend, and by 
"whomsoever and in what manner soever done or committed, by what 
person or persons, and of all other articles and circumstances what- 
soever that concern the premises in any manner, and to chastize 
and punish all and every persons and person that you shall happen 
to find guilty before you in this behalf, as you ought to do accorcUng 
to the form of the said Statutes and Ordinances. And therefore we 
command you that you diligently intend the premises, and do and 
execute them in form aforesaid, for we have commanded our Sheriffs 
of the Counties aforesaid, that at those days and place which yon 
isliall make known to them, they cause to come before you so many 
and such good and lawful men of their bailivricks, (as well within 
liberties as without) by whom the truth of the matter in the premises 
may be the better known and enquired into :" that is, to give power^ 
my Lord, to hold courts. Tliere are several of those, they are 
granted in every king's rdgn. 

Mr. Platt. The commission of the present reign is sufficient. 

[A copy of the King's Commission to the Lord Mayor as Conser- 
vator of the Thames and Medway was put in.] 

Mr. BoLLAND. Then my Lord, there are the City Charters. Now, 
my Lord, this is an Inspeximus of Charles, it recites all the Charters 
from the beginning. 

[Certain Charters were delivered in.] 

Mr. Marryat. Mr. Gurney opened the first or second Commis- 
sion of Conservancy with respect to kiddles, that all kiddles were 
to be taken away 5 I only want to know whether my memory is 
correct. 

Mr. Platt. He stated it as a Charter. 

Mr. BoLLAND. If he said Charter it is a mistake; it is an. Act of 
Parliament^ to prevent fish being taken in an improper manner. 
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. Mr. Baron Graham. Kiddle is a sort of wear, is it not } 

Mr. Borland. Yes, my Lord, a wear with a net to it» 

Mr. Marry AT. It is an unlawful mode of fishing -, I got a Dic«- 
tionary to see what it was. 

Mr. BoLLAND. Then it does not tell you right, if it only teH» 
you that# 

Mr. Marryat. %iley says. Damming a river to catch fish j a 
sort of unlawful fishing^ net. 

Mr. BoLLAND. It means, my Lord, a wear, with a net to catch 
^he fish ; they now do it with wicker, instead of netS) I cannot fiod 
it just now, I will give it you presently. 

Mr. Marryat. I will take it as Mr. Gurney opened it. 
[Mr. Bolland handed a written document to Mr. Marryat.} 

Mr. Marryat. It turns out to he right, it was a Charter. 

[JAMES WALKER, Esq. sworn. Examined by Mr. Bolland.] 

Q. Will you take these plans into your hand ? (Handing certain 
plans to the witness.) You are a Civil Engineer we know ?— A. Yes. 

Q. Have you been engaged under the late Mr. Rennie in many of 
the late improvements, Vauxhall Bridge, -and the other bridges built 
over the Thames } — ^A. Not under Mr. Rennie, but I have beeu 
engaged in many bridges that have been built, and other works on my 
own account, but not under Mr. Rennie. 

Q. I beg your pardon > have you seen this spot in question? — ^A. I 
have. 

Q. When did you first see it } — ^A. About a month since. 

Q. At that time the ground had been opened, I believe ? — ^A. It 
bad. 

Q. Did you examine the courses at the side of the opening, which 
appeared to be raised of stones 3 the side walls I will call them ^-*f• 
A. I did. 

Q. Did you see &lso stone that formed the arch of the bridge that 
iad been taken out ? — ^A. I did. " 

Mr. Baron Graham. The lateral pieces of stone } — ^A. Tlie arch 
pieces. 

Mr. Marryat. The curve pieces. 

Mr. Baron Graham. That were taken out ? — ^A. Yes, they bry, 
my. Lord, near the place where the bridge had been. 

Mr. Bolland. Near the excavation ? — ^A. Yes. 

Q. Could you ascertain ,upon examining the side-walls^from wbanc^ 
the arch had sprung ? — ^A. I think so. 
^ Q. The level from which it had sprung ? — ^A. Yes. 

Q. Did you examine the stones that lay at the side, as you state^ 
that had formed the arch, to look at the radiations ? — ^A. I did, to se? 
their curvature. » 

Q. From examining those stones, can you state to the Court and ' 
Jury what was the form of the arch, or I will «ay, what must bave 
been the form of the arch ?»*-A« I think I can» 
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* Q^ If you are doubtful^ say so; do not usetlie term "I tLbk^"^ 
for I see my learned friend smUe. 

Mr. Platt. He is your own witness. 

Witness. I think it is matter not of opinion^ but of demonstratioa. 

Mr. Baron Graham. What the form of the arch was ? — ^A. Yfes; 
my Lord, what the form of the arch was. I went, my Lord^ «i4 
measured, I have taken the curvature and the radiation of the stonet^ 
I also took the ground-plan of the site of the bridge, with the widtk 
of the opening, I went home and endeavoured to place the arch-Stones 
upon the elevation of the bridge ; I found, my Lord, taking into con* 
sideration the rise from the first of the springing stone, and the cur* 
vature of the other stones, that the arch would not come in without 
supposing a stone at the top, of which the radiation is perpendicular 
to the horizon, and not to the end of the stone, which should not b^ 
perpendicular to the base, but to the horizon ; I had not seen such A 
stone upon the ground, my engagements at the time prevented my 
going down myself, I therefore set Mr. Burgess, whose accuracy I 
could confide in, to measure the different stones, and to try to find 
.such a stone. « 

Mr. Baron Graham« Did he find such a stone ? — ^A. He did, my 
liord. 

Mr. GuBNEY. He will be called next, my Lord. 

Mr. Baron Graham. He brought you a stone that exactly a&* 
swered ? — ^A. Yes, this elevation which I now hold in my hand, la 
what I have no hesitation in saying, is a representation of the curva- 
ture of the original bridge. 

Q. Could you, from the extent of the stones, and the formation erf 
the arch, say what must be the width and the heighth of the bridge ? 
— ^A. I have no hesitation in saying, my Lord, it is impossible to 
bring the stones into any other arch but this. (Showing his Lordship 
the plan in his hand.) 

Q. What height do you make it from the foot of the bridge, — ^from 
the foundation of it. 

Mr. Marry AT. From the planking at the bottom ?' 

Mr. Baron Graham. From what you take to be the surface of 
the water ? 

Mr. BoLLAXD. No, my Lord, he will begin from the oak planking 
Bt the bottom ? — ^A. From the level of the planking to the top of the 
opening, my Lord, is fourteen feet six inches. 

Mr. Marryat. To the apex of the bridge? — ^A, From the plank- 
ing to the inner part of the highest point of the arch. 

Mr. Gurney. Seventeen feet six the width, the height fourteen 
feet six to the highest point of the curve in the inner highest part ci 
the arch. 

Mr. BoLLAND. . What is the height of the inner point of the arch 
above high water at neap tide ? — A. Six feet six. 

Mr. BoLLAND. The distance between the level of high water at 
neap tide and the top of the arch is six feet six. — ^A. Yes, and the 
^dth of the water way at that level is sixteen feet three, 

Q. TeU his Lordship and the Jury what is the distance from the 
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top of high Water in an ordinary spring tide to the t^ of ihe archr^— ^ 
A. Two feet six. 

Q. And what is the width there ? — ^A. Eleven feet. 

Q. What is the distance hetween the top of high water at extrane 
spring tide and the interior top of the arch in extreme tides ? — ^A, I 
have divided into ordinary and extraordinary tides ; I apprehend that 
the water at some extreme tides reaches to the point of the arch^ we 
have such a tide perhaps once a year^ or once in two years. 

Mr. Baron Graham. And perhaps in very extraordinary tides it 
may go over it > — ^A. It may rise a little way above that my Lord/ 
there was one extraordinary tide that would have gone over it. 

Mr. GuRNEY. That is once in forty years. 

Witness. Being Engineer to the East-Iudia Dock Company, 
where we keep an exact register^ I know pretty well what the heighu 
of the tides are. 

Mr. BoLLAND. What do you call that arch^ as a man of science ? — 
A. It is a Gothic arch, as it is generally expressed ^ an arch whick 
has an angular top. 

Mr. Baron Graham. It ends in an angular top ? — ^A. Yes, my 
Lord, according to the plan. 

Mr. BoLLAND. You of course have often seen the arches of Lon-' 
don Bridge , I am talking of the old arches, not those that have been 
altered ? — ^A. I have been employed by the City of London to exa- 
mine them, but not upon this occasion. 

Q. What sort of arches are those ? — ^A. Chiefly pointed arches, i» 
the same way as this. 

Q.' Have you examined the arches in the bridges on the Medway > 
—A. I have notj the oldest stone arch which it is considered w& 
have is Bow Bridge, which divides Middlesex from Essex. 

Mr. ]^aron Graham. Are the same sort of arches there? — ^A. Yes, 
my Lord 3 there are two arches the same. 

Q. Does the formation of these arches lead you to any judgment 
as to the antiquity of those bridges ? — ^A. It is difficult, my Lord, to 
speak to the antiquity. 

Mr. BoLLAND. Did yon see the stone which constituted the facing 
of this bridge? — ^A. Yes. 

Q. What stone is it ? — ^A. The Kentish rag-stone. 

Q. Did you examine the work upon the facing of the stone ? — A-- 
Yes 5 it is similar work as that which we find in London Bridge, and- 
many of the old arches j the inner parts were done with an inferior- 
kind of stone. 

Q. Did you examine the masonry of the abutments ? — ^A, I did. 

Q. According to this plan (showing a plan to the witness), whicl» 
is yours, I believe ? — A. Yes. 

Q. Did the masonry of the abutments exhibit that appearance ?* — 
A. It did. 

Q. As far as you can judge from the appearance of the bridge, was 
the bridge built for the purpose of supporting the land,, or for a water-* 
way ? — ^A. Undoubtedly for a water-way ; I cannot conceive it pos- 
sible to have erected such a bridge as this fenrany other purpose but 
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for a wikter-w«7 : had tliere been a drainage, or any current*way, it 
might have been necessary to have erected a culvet, or something of 
that kind there ; but finding the tides meeting at that point, I cannot 
conceive what purpose there could be for erecting a bridge but for 
the passage of water. 

Mr. Baron Graham. Can you form any idea of the time when ^s 
bridge was built >— -A. If the stones had been buried there long, then 
-we might have, .expected to have found them in .a better state than if 
they had been exposed. The stone is in a much better state from nojt 
being exposed ; as the stones, for instance, of London Bridge. I should 
say from the perfect state in which the stones are it does not exceed 
one, or two, or three centuries, for the longer stones are under 
ground the more they are preserved. 

Q. You cannot tdl whether it was built an/R, two, or thre^ hun«> 
dred years ago ?— ^A. I would not pretend to say ; it is only from the 
quality of the masonry we can judge j the sh^)e of the coping is more 
modem than I have seen in very old bridges. 

Q. Have you any confidence in your opinion that it is more than 
a hundred years old } — ^A. I should think it is more than a hundred 
years old. 

Mr. BoLLAND. Are you acquainted with the width of bridges and 
locks upon canals ? — ^A. With many of them, I am. 

Mr. Baron Graham. The best way would be to take the general 
width. 

Mr. BoLLAND. The object, my Lord, is to show that there was a 
width sufficient to go through. Would seventeen feet six enable 
good sized craft to navigate there ?— ^A. Yes $ I think the locks of 
the Regent*s Canal, which receives the Thames craft, are fourteen feet 
six. I recommended the Company, very sti:ongly, to make them 
larger ; if they had been about a foot larger they woul^d have taken 
the whole of the Thames coal-craft. I only know two canals so 
wide as seventeen feet six, viz. the Caledonia Canal and the Forth 
and Clyde Canal, which is to receive shipping. 

Mr. Marryat. The Surrey Canal is wider, I am sure. 

Witness. The entrance, of that eanal is for the reception of ship* 
{ung» The Croydon Canal has not more than twelve feet of water* 
way. . 

[Cross-examined by Mr. Marryai*.] 

Q. If the stones of this bridge had been buried some two or three 
hundred years, you would be of opinion that it had been two or 
three hundred years above ground } — ^A. I should think not 3 from 
the perfect state of the stones and the nature of the coping I think it 
cannot have been so long above ground. 

Q. Are not several of the stones very much eaten into ? — ^A. 
What I state is a general opinion^ that the stone is in that state that 
I do not think it can. have been so long above ground 5 a century is 
a long time, and stones will be eaten into during that space of time 
we know ; Blackfriars Bridge, £01^ instance, which is only seventy 
years old, is very much going to decay. 

L 
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Q. Hare you seen the Kentish rag-stones at Westminster Hall ?-~ 
A. 1 have seen them. 

Q. Do they not extremely resemhle the stones in question ? — ^A. 
They have Gothic arches also. 

Q. I mean the structure of the arches and the material too. 

Mr. GuRNEY. Which arches do you mean, thedoor-way or windows ? 

Mr. Marry AT. Are there any arches in Westminster Hall com- 
posed of the same material, the Kentish rag-stone ? — ^A. I do not 
know, hut I believe Westminster HaU is generally built of Kentish 
rag-stone 5 but I do not wish that to be taken as my evidence. 

Q. Exclusively of this stone which you were not able to find, 
which I will take for granted has been found by some person ebe-^ 

Mr. GuRNBY. It cannot be found. 

Witness. One has been found with an angle. • 
. Mr. GuRNEY. All the stones, my Lord, necessary to form the arch 
here described have been found, excepting one stone. 

Mr. Marry AT. The Saxon arch is generally semi-circular, I be* 
lieve ? — ^A. Yes, it is. 

Q. Have you measured from here to here for the springing of the 
arch (pointing out the spots upon the Plan) ? — ^A. Yes 5 I took the 
centres from the bottom of the stone. 

Mr. Platt. Have the goodness to mark where you set off the di- 
mensions on both sides. 

Mr. Gurney. At these two loyver lines. (Pointing them out upon 
the Plan). 

Mr. Holland. He says that the top of this stone (pointing it out) 
curves a little, and therefote it is the beginning of the arch. 

Mr. Platt. Have you marked the measurement of all the stones 
in the arch ? — A. Yes. 

Mr. Baron Graham. Am I to understand that all the stones have 
been found ? 

Mr. Marryat. All but one, my Lord, which will be very material 
hereafter. Have you given an exact measurement of the stones 
there? — ^A. Yes. 

Q. Is the Saxon arch semi-circular ? — ^A.. Yes. 

Q. As we know the proportion of the diameter of the circle to be 
as one and a half to one for a semi-circle, and the width being seven- 
teen feet six, tell me whether the dimensions of the stones, as you 
have given them, will not make a Saxon arch ? — ^A. The stones I 
have found will not make a Saxon arch. 

Q. Will you give me the aggregate of the stones you have fonnd ; 
we will take them down and see whether I am right 5 one foot ten 
and a half inches to begin with ? — ^A. One foot ten and a half, sup* 
posing the springing to be at this point. 

Q. Two feet 11, 1 foot 6 inches, 18f in(5hes, 2 feet 10 inches, J 
toot 5 inches, 1 foot 8f inches. — ^A. No ; that is not correct. 

Q. Is the sum of one side 12 feet 3 inches ? — ^A. No, it is not^ be^ 
cause 1 foot 8f inches has nothing to do with it. 

Q. I will leave that out for the present, and we will take the di- 
mensions pf the other; have yoi^ not got 1 foot Scinches on thft 
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. other side \ — ^A. Yes } that operation would make the stone moi^ 
than 1 foot 8^ inches. 

Q. Have you 1 foot 8 J inches on the other side } — A. Yes. 

Q. Then 2 feet 1 inch, 3 feet 3 inches, 2 feet 2| inches, 2 feet 11 
inches, 1 foot J — ^A. Yes. 

Q. Then we have got it exactly? — ^A. I am afraid you are wrong* 

Q. There is a stone wanting. — A. None on that side. 

Q. But you have a stone wanting ? — ^A. Not on the side you have 
taken. 

Q. But on one side there is a stone wanting } — ^A* Yes, there is ; 
but one side is complete. 

Q. Thirteen feet 2 inches I think it is ; is not there what is called a 
champhir to all the stories, that is they are cut away from the place 
where they widen, and then they go down to the point where they 
spring on the opposite side J — A. Yes. 

Q. How much of this bridge would have been covered from the 
planking base, according to the ordinary course of constructing 
bridges of this sort ? — ^A. The questions I have answered already I 
kve answered in a mathematical way, my answer to your present 
question must be matter of opinion, which I will give you, if you wish 
it, but I w^ish to make that distinction : if I were building a bridge 
ia such a situation, with an uniform stream under me, I should think, 
perhaps, two feet to two feet and a half would be footing enough^ 
there beiiig fourteen feet six inches above the planking j if I carried 
it in this sort of way I think the bottom would be safe enough^ 
(Describing it on the Plan.) 

Q. How much would the bottom of the arch be below the bottom 
of the present cut that the City have made ? — ^A. I do not know the 
level of the cut which the City have made. 

Q. Supposing for the bottom of the arch 2 feet or 2^ to be allow- 
ed for the ground against the wall for the purpose of securing the 
foundation, how many feet would that be below the foundation of 
the cut which the City have made, having deepened it to five feet } — 
A. I was not present, and I really do not know what the City have 
done 5 I have not got the level. 

Mr. Gurnet. The next gentleman will give you the dimen- 
lions. 

Mr. Marryat. Weteyou there at spring tide, and neap tide, and 
ordinary tide, to take the level of the different water-marks ? — ^A. 
No, I was not j I kyelled them with the points which are the high 
and the low water marks, which were marked upon a post shown to 
xne there, ' , 

Q. Who marked it J You do not know. — A. Mr. Spencer, I be- 
lieve. 

Mr. Holland. Who is now in court. 

Witness. If you will give me the level of any of the three tiies I 
<?an tell you the others, but the point is not my own taking. 

[Re-examined by Mr. Holland.] 
Q. Have the goodness to explain what is a champhir ?■— A. Sup- 
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posing this square piece of paper to be a stone^ it is entting off tbe 
angles in this manner. (Describing it by bending down the comer.) 

Q. What is the use of that, — is it intended to prevent barges strik- 
ing ? — ^A. They say that it is, but I cannot say that it would hav^ 
that effect. 

Q. It is the angles of the stone cut off? — ^A. Yes. 

Mr. Mabryat. I would just ask Mr. Walker whether he makes 
the amount to be thirteen feet two inches ? — ^A. No 5 I think you 
have omitted a foot. 

Q. I think not. — A. There is one you have not got, you want 
another foot. 

Q, On the same side > — ^A. Yes ; the top trurved, but tbe bottom 
part is level. 

Q. There is one size stone which you say you have not been able 
to find ?— A. Yes. 

Mr. GuBNEY. He says the top of the stone is curved, tbe curve is 
in that stone. (Pointing one out on the Plan.) — ^A. The first stone, 
the very first stone of the bridge commences at a tangent from the 
perpencHcular, the bottom is level and the top is radiated. 

Q. That is so ? — ^A. Yes. 

Q. The bottom of the stone is level ? — ^A. Yes. 

Q. The upper part is bevelled ? — ^A. Yes-. 

Q. Does that stone form part of the arch } — ^A. Yes, and is curved 
a little in the fi^ce, and I find a rise of 1^ inch in 10 inches in the 
bed 3 if the radiation had been the segment of a circle, the rise would 
have been uniform, but in the. stone nearest the crown there is an ad- 
dition to the bevel of 1| inch, which brings the joint perpencQcular to 
the horizon. 

Q. Does that show you that the stone wanting must be of tbe 
same shape } — ^A. I conceive so -, there is no possibility of bringing 
that stone into the arch but in the way I have stated. I ought to ob- 
serve, that the difference between a curve of that description and a 
semi-circle would make but a very little difference in the length of 
the line, though it would in the height ; not more, perhaps, than two 
or three inches -, all the stones are thrown out of the radius, tbe 
eighth and ninth are stones which compose a larger circle than they 
could do if it were a semi-circle. I think it is impossible to get out 
of the conclusion to which I have come. 

Mr. Baron Gbaham. It could not form a circle of less radius than 
you have delineated ? — ^A. No, not less, my Lord. 

Mr. Mabbyat. You were about to give me the dimensions of the 
missing stone. — ^A. About two feet and an inch is the length upon 
the interior face. * 

Mr. Baron GBAHAMi The interval now vacant is two feet and an 
inch ? — A. Yes. One and a half of the diameter wbuld not give you 
the length of the semi-circle. 

Mr. Platt. No ; it is as 1 13 to 355, or somewhere thereabouts. 

Mr. Mabbyat. There is a small fraction. — A. If all the stones 
were put together there is the inaccuracy of mortar and work which 
would make a greater difference* 
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l^r. Baron Grabam ^ You did not actually form an arch with these 
stones } — ^A. No, my Lord, I did not. 

Foreman op thj: Jury. At this bridge the tides meet (I believe 
that is admitted), do they not ? — ^A. They meet, as far as I could judge, 
a little to the northward of the bridge, a little nearer to the Thames j 
I saw one tide and it met in that situation, the tides meet about a hun- 
dred yards to the northward. 

Q, Would it not be the Yiatural consequence for a large tide to 
bring a great quantity of earth along with it, and when that receded 
to leave it deposited at the point of junction ? — ^A. Yes. 

Foreman of the Jury. I am only wishing to account how this 
bridge came to be so much buried, for it appears to have been com- 
pletely buried there, as it was evidently to the public j it is a little re- 
markable that it should have been completely lost. — ^A. It would form 
the same thing as a dock in the river Thames, which must be emptied 
of the mud which accumulates in a few years. 

Q. In the course of a few years the bridge, in your opinion, would ht 
buried by the silt brought up by the tides, and deposition on each side } 
— ^A. It would, where the stream had got lower than what is called 
Che salting. 

A Juryman. Loo^ngto the sinuosities of that stream altogether, 
and looking to the setting in of the tides from Yantlet Creek and 
Colemouth Creek, do you suppose that a navigable stream could have 
been kept open there, and which must not have been choked up ; 
looking to the sinuosities in the stream and the little force at that 
point where the tide meets to carry off any matter that might be de- 
posited there ? — ^A. I should say, that if the tides always met at the 
same point that would be the natural effect. 

Q. According to the plan of the bridge you have drawn, you sup- 
pose a flowot water of 17 feet passing under it ; I should, therefore, 
presume at that period of time the tides must have met nearer to the 
Yantlet Creek than on the Thames side, and that it would be checked 
immediately on that side of the bridge where it has been at later 
times. Do you not think that the choking up of the stream is the 
natural effect of the meeting of the tides ? — ^A. Partly so, at the time 
I saw it, though it met at that particular point which I have mention- 
ed ^ yet I presume, and I think it is a matter of general observation, 
that the point at which the tides meet may vary according to the neap 
and spring tides, and according to the wind, therefore where there 
was dead water when I saw it there may at other times be a current, 
but I do not suppose at that point where the bridge was that the 
width of 17 feet 6 could be necessary 5 I conceive it was for some 
other purpose. 

Foreman op the Jury. The quantity opened exceeding 1260 
yards, supposing there was a stream of 1 7 feet under the bridge, is 
not the probability that the tides would meet considerably above the 
bridge } — ^A. Nearer the Thames. 

Q. Yes. — ^A. I think that is probable* 

Q. And therefore an obstruction must have been occasioned by the 
natural deposit from the water receding } — ^A. Yes. 



Digiti 



ized by Google 



( 78 ) 

Mr. GuBJVEY. Would not this obstruction augment ? 

Foreman of the Jury, I put my question upon the adniissiatf 
of Mr. Walker 5 I ask whether, when the junction takes place^ and 
the water recedes, there will not be a deposition } 

Mr. GuRNEY. Would not the formation of the causeway increase 
the deposit so as to choke up the navigation ? 

Mr. Baion Graham. Certainly, that must be so^ it is perfectly 
clear that the tide coming up the creek by Colemouth on the one hand 
.and coming up the creek on the other side, namely the Yantlet Creek, 
that meeting with this obstruction, it is clear the tide meeting there 
would silt it up. 

' Foreman of the Jury. Do you conceive, we having understood 
by the preamble of one of the Acts that the waters have undergone 
considerable changes, whether in the course of nature this could be 
kept open as a navigable stream ? — A. My opinion is that it could. 

Mr. Baron Graham. Notwithstanding the meeting of the oppo- 
site tides ?— A. Yes^ for the reason I have stated. I consider this not 
to have been an artificial but to have been a natural creek, or current, 
or water-course, and that nature always acting in one uniform way, 
would not have done it 5 it must have been produced by a cause, and 
that cause would always have continued to support it. If I find water 
going into a rivulet such as this, and never interfered with, the course 
of nature is, when muddy water is carried up, to deposit it 5 but na- 
ture, operating as it always has done, makes a current in proportion 
to the obstruction, so that the section of the stream exactly forms a 
balance between the water-way and the obstruction occasioned by the 
deposit. 

Q. Then it would follow that no natural stream would become ob- 
structed or choked up by the comse of nature ? — ^A. Not with the 
same causes acting. Take the River Thames as an illustration of what 
I say 3 were it not for the current occasioned by the ebb and flow, it 
would become stopped up, we will suppose at a particular point, say 
at London Bridge -, the consequence would be, that the River Thames 
below would be mudded up and form a less section 3 if you were to 
increase the section of water above, you would increase the section 
below, so long as the current remains the same, it clears the mud. 

Q. It is clearly understood that the meeting of the two waters will 
occasion a deposition ^ — ^A. Yes. 

Q, The tides coming in diurnally, or twice a day ?^ — ^A. Yes. 

Q. How then is that deposit being once made, got rid of? — A. By 
the current which takes place at another time^, the one being in eqjui- 
librio with the other. 

Q. Then that deposit must be driven through or driven back ?— • 
A. It may lie collected in the way you have said for a day or for a 
month, but some cause, either the action of the water, or the wind 
upon it brings it back to the state in which it was originally. 

Q. Then your opinion is that such a stream could not he obstruct* 
ed } — ^A. I think not from natural causes, but if you stop it up, the 
effect will be what you say. 

Q. I take it that would be the state when a current of water of 
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nevtntetn feet in breadtli passed under the bridge ?— A. I pite it 
as an opinion, that the velocity and obstruction would balance each 
other, and so long as that continues, so long the stream would re- 
main. I mean, of course, before an obstruction was made^ — ^before 
the bridge was destroyed, or fell. 

Q. Then I understand you that the eflFect of these waters or tides 
meeting, would not be or could not be in your judgment, such as to 
produce such a sediment as would obstruct the navigation, supposing 
4t to be a natural navigation > — ^A; That is my decided opinion. 

Mr. Baron Graham. You spoke of the two tides meeting, one com- 
ing up from Colemouth, and the other coming from Yantlet 5 wheil 
these tides meet, there must be upon the fall of the tide a reflow of 
the water ; do you conceive that at all times the water that comes up 
to Colemouth Creek flows down that creek again ? — ^A. Yes. 

Q. That would be the inevitable consequence of it 3 but when the 
tides come and meet in the position in which you suppose things to have 
been when the arch was there, you think the refluent water may 
ficourit, but the effect of these two ^ tides meeting at the bridge, the 
consequence would be, that one would run down and carry the silt 
one way, and then the other intermediate space would accumulate; 
there being no back-water to carry it off? — ^A. Supposing the pre- 
mises to be correct, as your Lordship has laid them down, the effect 
you have described must follo;w, supposing the premises to be cor- 
rect J but I nm incUned to suppose, with great deference, that those 
-premises could not exist 3 it is quite impossible in such a stream 
'With these sinuosities, that the water of the Thames and the water 
of the Medway eould always meet at the same pointy it would depend 
upon the height of the tide and the wind, the tides would probably 
•meet in one point to day, and at another point to morrow, and there- 
fore when an accumulation takes place^ it becomes exposed to a cur- 
rent, and is taken away. 

Mr. Baron Graham. It might help, certainly. 

Witness. Nature has done it, and always will do it ; every na- 
vigable river in the world would be shut up upon the principle now 
supposed. 

Q. You fneao to say, that in a large stream like this, that is kept 
open for a considerable time, when the water deposits its silt, the re- 
fluent water will carry it off again? — ^A. Certainly, my Lord. 

Mr. Marryat. Supposing there to have been a watier-way seven- 
teen feet six at the depth of twelve feet or twelve feet six from the 
summit of the arch-way, I a^k you whether the sea-walls for the pro- 
tection of the land could by possibility have stood, thirty- four feet be- 
ing the distance from the base of each other ? — A. I do not think that 
will have any effect whatever, you should have stated the velocity; 
the larger you make the space, the less you make the velocity at that 
point. 

Mr. GuRNEY. Can you form any judgment whether the sea-walls 
could have been kept up quite as well for the last sixty or seventy 
years when there have been no trials of them ? — ^A. I should suppose 
;they h^ye been kept up quite as weU. 
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Q. Bat since this causeway they have not been tried by the stream* 
T^A. There has been^ I should thinks very little diflference. 

Q. You found a sea-wall on each side ? — ^A. Yes -, if you were to 
deepen the section of the stream you increase the velocity by bringing 
up more water^ and you go nearer to the walls. 

Mr. Baron Gbaham. Supposing the stream to go through with a 
lireadth of seventeen feet^ and to be carried down along the course of 
the rlll^ which we know exists, it would run down in that confined 
way as not in your opinion to affect the sea-walb? — A, I think not, 
it depends upon the velocity entirely. 

Q. No doubt it does; but if tbis stream of sixteen or seventeen 
feet is carried close by the sloping foundation of the sea-walls, would 
it not have had the effect by the current of water coming so near to 
the sea-walls as to remove the materials of which they are made >— 
A. I can suppose such a case, but it would not be the current, biU it 
would be by the water saturating the earth, and then coming donn 
•gain by its own gravity, and bringing the earth with it. 

Q. If the water goes in a comparatively narrow body^ and going 
in that narrow body approaches the sea-walls too near, it must have 
the effect of undeiTnining the sea-walls to a certain degree, whereas, 
if the channel is confined to a particular part, then the tide coming 
up and spreading itself on each side to the sea-walls, it spreads itself 
with a duninished altitude^ and consequently presses in a less degree, 
the pressure of water being in a proportion to the perpendicular 
height ? — ^A. Your Lordship sees that the effect of the pressure of the 
water is rather to support the walls than to destroy them ; nothing gives 
way so long as the water is kept up ; but with regard to the widths 
there would be less danger of any walls giving way with a wide open- 
ing than with a narrow opening, because the narrower the passage the 
^eater is the velocity of the water, there being a certain space higher 
up which is to be filled ; wherever there is a sluice or dam placed, there 
is a much greater current there than in any other part of a canal 5 so it 
is through London Bridge^ in consequence of the dam the current is 
much more rapid. ^ 

(Hr. ALFRED BURGESS sworn. Examined by Mr. Bolland.] 

Q. 1 believe you are with Mr. Walker ? — ^A, Yes. 
. Q. How long have you been with him? — ^A. Twelve or fourteen 
years. 

Q. Have you been employed in the various works in which Mr. 
Walker has been engaged ? — ^A. I have. 

Q. When did you first see the spot in question } — ^A. About a 
fortnight back^ I think. 

Q. Did you examine the side walls of the bridge and the arch 
stones? — ^A. I did. 

Q. Accurately ? — ^A. I did. 

Q. Will you take the plan into your hand^ and tell me whether that 
plan is an accurate admeasurement of the separate stones according to 
the scale you have given I — A. It is« 
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Q. Was ytmr aUention turned to thefonn olateh. these stoiies would 
Itiake } — A. Particularly so. 

Q. What is the form of the arch which these stones from their ra-" 
^iations must make l-^A. I cannot fdrm any other arch or figure than 
that which is represented upon this plan. 

Q. is there one stone wanting ^-^-^ A« There ia^ to complete this 
face of the arch. 

Q. And you say you can form no other arch than that which is 
there delineated } — ^A. No, without rejecting one particular stone. 

Q. Does ^e arch appear to you to spring firom the point which Mr* 
Wa^er gives ? — ^A. I think it does evidently. 

Q. Are the admeasurements which Mr* Walker has given correct?— » 
A. Yes, 1 helieve so. 

Q. Have you yourself taken them?«<-^A« I have taken them in this 
plan, and also in others. 

* Q. Have you examined the hridges on the Medway >-~*A. I have^ 
some of them j I have seen Aylesford Bridge^ Hersfield Bridge, Yal* 
den Bridge, Twyfbrd Bridge, Brand Bridge, and Maidstone Bridge^ 

Q. Upon inspecting those hridges, did yon find the arches of the 
tame kind, or of a different form ? — ^A. I think, generally> they are 
all of the pointed kind. 

Q. Is there any thing which enables yon to judge of the antiquity 
of this bridge ? — ^A. Why> I think it is not near so old as Maidstone 
Bridge, which is about four hundred years old. 

Q. What are your reasons for saying it is not so old as Maidstone 
Bridge ?--^A. The style of the buildmg is different. 

Q. Is it more modern ? — A. I think it is more modem. 

Q. Can you judge at all from the work > — A, I jndge from the de<^ 
scription of the work and the stone used. 

Q. Does the coping lead you to judge ? — ^A^ Not so mnch the cop- 
ing as the arch-stone. 

Q. What would you say as to its antiquity >•'— -A. I cannot trace 
the date. 

Mr. Baton Grakajm. Are you pretty sure it ia more than » hun- 
dred yvars? — ^A. I should think so, my Lord. 

[Cross-examined by Mr. Polcock.] 

. Q« You have beea twd^e or fourteen years with Mr. Walker ? — 
A. Yes. 

Q. At what 8^e did you go to him ? — ^A. At fifteen. 

Q. Yon found one of the stones, did not you, one which yon added 
to the number found ? — ^A. No ; I found them lying on the spot. 

Q* Was not there one stone pointed out l^ Mr. Gardner to yon? — 
A. One stone ? 

Q* Yes. — ^A. Not that I am aware of. 

Q. Did not you at first think it was a semtcirculav arch >-^-A. No^ 
never. 
• Q. No» say sa to Mr. Gardner > — ^A. No. 

Q. The segment of a eirck >«~A. No 5 I know what yen mdmh 
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Q. They are different things you know.— -A. No^ I never thought so. 

Q. Did you not first think it was a segment of a circle ? — ^A. Na; 
the impression I had was this : from the dimensions which Mr. Wal- 
ker hrought up with him^ I formed an opinion that I could not make 
them come as a segment arch of any kittd. 

Q. Then you never thought that it was a segment of a circle ? — 
A. No, I did not. 

[Re-examined by Mr. Gubnby.] 

Q. Before you went you could not make a segment of a circle 
from the dimensions given to you, and you went down and found the 
stones of such a character as showed you could not do it } — ^A. Ex- 
actly so ; I went down and found one stone there which deaiOD- 
strated it must have been a pointed arch. 

Q. That is the stone there represented ? — ^A. Yes. 

Mr. GuRNEY. Mr. Marryat has asked what do they amount to } 
—A. The stones, 14 feet 2 inches, as complete upon the face. 

Q. Then Mr. Marryat asked whether it would not make a Saxon 
arch. — Ai It would not. 

Q» What will the other side be ? — ^A. This which is complete the 
stones upon the face amount to 14 feet 2 inches.- 1 think the arch of 
a semicircle, the quadrant of a circle, which it would be, would amount 
to only 13 feet 9 inches. So that this is 5 inches more than a qua- 
drant of a circle ; if it were the quadrant of a circle it would be 13 
feet 9 inches. 

Mr. Pollock. 14 feet 2 inches would go above the apex. 

Witness* It does not : the only way of getting 14 feet 2 inches 
into an arch is by lifting up the upper circle 3 the quadrant measures 

13 feet 9 inches. 

Mr. Baron Graham. What are the dimensions of the opposite 
side } — ^A. It is 12 feet 3 inches without the missing stone. I men- 
tioned in my evidence that the missing stone measured 2 feet 1 inch. 

Mr. GuRNEY. That is the supposition. 

Witness. That would be 14 feet 4 inches ; — 2 inches more. 

Mr. Marryat. That gives 15 feet 2 inches on the one side, and 

14 feet 4 inches on the other. 

Mr. GuRNEY. No, my Lord j my learned friend is not correct 10 
that. 

Witness. That appears to me to prove it was not a semicircle. 
Mr. Baron Graham. The only discrepancy is two inches. 

[Sir EDWARD BANKS sworn. Examined by Mr. Law.] 

Q. I believe you went to view the stuff that remains and walls of 
this bridge ? — ^A. I did. • 

Q. Did it appear to you .to be a strongly constructed bridge ? — * 
A. It appeared to be a strong bridge for the situation in which it was 
placed. ^ 

Q. Did it appear to you to be one through which barges could n»* 
vigate ?— A. Th^re could be no doubt of it. 
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Q. I betieve it was in consequence of some discovery yon mads 
that the arch was looked for : they dug deeper in consequence of . 
what you pointed out? — ^A. I believe they did. 

Q. What advantage in point of distance would a communication 
between Colemouth Creek and Yantliet Creek afford to the public } — 
A. The distance from Colemouth Creek to Yantlet Creek by sea, by 
the way of the Nore, is about thirty miles -, the distance across by the 
creek would be about three miles and a half. 

Q. Notwithstanding the sinuosities, taking them into your calcu- 
lation } — ^A. Yes 5 the distance along the creek would be, taking all 
its windings into account, three miles and a half. 

Foreman of the Juby. Will your Lordship say whether this is 
evidence that ought to be submitted to our consideration ? 

Mr. Baron Graham. I confess I thought it might be made the 
subject of debate. I have great difficulty in considering a question of 
this sort as to the propriety of going into the public utiHty : I can 
easily conceive from ^^hat this gentleman is going to say, undoubtedly, 
that if there was a navigable communication through this Yantlet 
Creek it would be of great public advantage, but admitting it to be 
so, the question is, whether the Corporation of London have a right 
in the present instance to open that which has been closed for a long 
time ', that is the question. 

Mr. GuRNEY. I submit, my Lord, that the utility of it is one of 
the points that ought to be submitted -to the consideration of the jury, 
for the conservancy of the river and of the fishing, which is deposited 
in the hands of the Corporation, compels them to restore it to the 
former state of things. My learned friend thought so too, for he pro- 
posed to give evidence to rebut such an inference. I have, my Lord, 
a strong body of evidence to show its utility, and not only have I evi- 
dence to show it, but I can show it by their own case. 

Mr. Marryat. No person has ever heard of a navigation here, 

Mr. GuRNEY. That is a question for the jury. 

Mr. Baron Graham. If I were to sit here till the morrow of All 
Souls I should be of the ssme opinion that I am now, that this was 
of very great utility. But suppose this rill did not exist in truth, and 
the Corporation saw an extraordinary utility in making a canal, which 
comes to the same thing, that is not the question 3 but the question 
is upon the power of the Corporation of London interfering in the 
manner they have done, and not upon the utility of the measure 
when effected. 

Mr. GuRNEY. When we talk of this rill it is true that it is so at 
low water ; but it is a considerable stream at high water. 

Mr. Baron Graham. Sitting here in a Court of Law it is not for 
me to judge what is proper to be done : I must decide according to 
the law. The Corporation of the City of London stand in the place of 
the Crown, and if the public had acquired any rights to this road in? 
compatible to those rights, the Crown itself could not break up that 
road without an Act of Parliament. Supposing the channel had been 
changed, and the old channel enjoyed by the proprietors of the ad* 
jacent lands for a series of years, however expedient, if the occupation 
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ef tbat channel had taken place for a considerable kng^ Of tii|e,:ind 
Ihe party had rendered it into good arable land^ they wpM not bave 
the power of resuming it. 
* Mr. GuRNBY. But they would have a right to a new one instead, 

Mr. Baron Graham. The thing is^ wheUier thi« is tiot a derelict 
navigation. 

Mr. GuRNEY. I submit^ my Lord^ in ]aW thatcattnot be j*— tiww 
can be no such thing as a derelict navigation. 

Mr. Baron Graham. Then you must make that a point of law. 

Mr. Marryat. I say, my Lord, that tins toad over this creek 
cannot be taken from me. 

Mr. Gurnby. Nobody seeks to take it from yon j birt we toy 
you have no right to stop up this navigation. 

Mr. Baron Graham, I think my learned friend, Mr. Marrjat, 
might admit that the carrying of this measure into execution mighi 
be of utility, 

Mr. Marryat. If a great deep stream were to be made the Me 
of Grain would go to sea. 

Mr. Platt. It would be under the sea, 

Mr. Baron Graham. I do not wish to shut out any thing thai 
might be useful to this inquiry ; but I think the expediency is notfof 
me to go into, sitting here in a court of law, 

Mr. GuRNEY. It appears, my Lord, to be an ingredioit in the 
case; but I am within your Lordship's judgment j I must submit to 
youivLordship's decision ; I certainly consider it to be material. 

Mr. Marryat. So far as depends upon rael do not mean to ob* 
ject to the evidence, because I can contradict it completely j I do 
not therefore oppose the evidence being received, but at the same 
time if my judgment concurring with your Lordship was of conse-* 
quence, I should say the importance of it is altogether foreign to the 
subject : the question is, whether it did exist or did not exist as a na- 
vigable stream 5 but I say as to the utility of it we have nothing to do 
upon the present occasion. 

Mr. GuRNEY. We admit your right over the bridge. 

Mr. Baron Graham. I think we cannot go into the question of 
public expediency, though I wish to go fully into the case, feeling 
that it is a great question ; if I am wrong in that notion it can be 
easily set right. 

Mr. Marryat, You have told us nothing about the Swash way, 
how much nearer that is than going round by the Nore. 

Mr. Gurney. You may go nearer than going round by the Nore, 

Witness. You may go nearer than by the Nore, but that must be 
at high water. 

Mr. Law. My Lord, I understand your Lordship that you are of 
opinion that we ought not to go into the convenience of this shorter 
passage. 

Mr. Baron Graham. Yes, 

Mr. Law. That we aie not to enter into the question <tf Ae ex« 
pediency of this short passage. 

Mr. Baron Graham, No^ I think not. 
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Mr. IxAW. Fkmddl yeur observation did it appear or not to tean 
4Hieieiit channel ? • 

Mr. Marb^at. Do not ask him any opinion^ but what is the facti 

Mr. Law. Is it your opinion from the appearance that it Was an 
jancieat channel ?*-^A. It had that appearance. 

Q. Have you heard the examination of the last witness estamined 
Tfedpecting the obstruction created by the flux and reflux of the tides 
«f two rivers ? — ^A. I have. 

Q. In your judgment^ would the obstruction which you found have 
beeki created by natural causes^ from the meeting of the two riyert^ 
if the bridge had remained, having 17 feet 6 clear under it } — ^A. Cer- 
tainly not, if the bridge had remained open as it originally was. ! 

Mr. Baron Gbaham. There would have been no obstruction oc- 
casioned by the meeting of the tides ? — ^A. I should consider not 

- Mr. Law. Viewing then the obstructions as they now exist, to 
what do you attribute them ? — ^A. To the bridge having been allowed 
to fall down and the sea bank having been thrown across, which 
prevents the current from pursuing its own channel. 

Q. You saw the causeway since it was opened } — ^A. I saw— — • 

Q. Which you call a sea-wall? — ^A. Yes, there is a bank on each 
cide of the bridge. 

Q. Does the mound which was created there ^A. Will you 

allow me to state there is a sea-wall thrown across the westward of 
the bridge, which is considerably higher than the road-way, 

Mr. Baron Graham. A continuation of the sea-banks On fetich 
«ide } — ^A. There is a bank made across which is higher than what 
tiie bridge was, that prevents almost any extra tide passing away« 

Q. A foot-path ?— A. Yes. 

Mr. GuBNBY. Over which you found the bridge ? — ^A. A little to 
the westward of the bridge there is a sea-bank exclusive of the 
causeway 5 — ^what they call a foot-path. 

. Mr. Baron Gbaham. There is an elevation which is used as k foot- 
path ?*7-A. Yes, my Lord. 

Mr. Law. What .has been the eflFect of that elevation } 

Mr. Platt. Did he ever sec it before. 

Mr. Law. It remains there. What would be the effect of that 
toot-path continued, and not cut through ? — ^A. It prevents the high 
tides flowing over to the westward. 

- Q. Which way ?*-A. It affects it both ways. 

Q. Have you seen the road where it has been cut through^ wher6 
you found the bridge ? — ^A. Yes, I have. 

. Q. Now I wish to ask you a question about it. Does that tnound 
that constituted the road, does it appear to be formed by artificial 
causes } — ^A. There ean be no doubt of that. 

Q. Of what materials does it appear to be formed ?-^— A. The top 
part is formed of gravel and shells. 

Q. What next ) — ^A. On the bottom c^ that are various kinds of 
^rth, clay, and bavins. 
. Mr. Baron Gbahau. Bavins are faggots, I suppose* 

Mr. Gubnby. Yes, my Lord» . .-. 
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' Mr. Law. What else ? — ^A. I was desired by the City to meet them 
At the bridge, when they first commenced, to give an opinion wbe* 
ther I conceived it to have been a bridge fit for navigation or not. I 
desired that the foundation might be taken out to the plank^ which 
was done ) when I attended again to examine the fbun(ktion, plank- 
ing, and the side walls, I found the foundation planking quite sound, 
emd which had been put in in a workmanlike manner, and the width 
between the walls was seventeen feet six, the height from the founda- 
tion planking to the spring of the arch, six feet -, the height from the 
foundation planking to the top of a spring tide, was about fourteen feet. 
' Mr. Baron Graham. Those are the same dimensions as were ^ven 
by Mr. Walker. 

Mr. Law. Yes, my Lord. Give us a little more intormation of 
thi» mound which formed the bridge, to what depth did it appear to 
be superadded to the natural ground ? — ^A. It is impossible to say, be« 
cause it is all made ground. 

Q. How much appears to be e^rth and other materials added to the 
former earth below? — ^you see there are stones represented here. 
(Pointing to a model.) 

Mr. Baron Graham. The excavators know that better than any 
pel son ? — ^A. My Lord, I saw the foundation taken out from the top 
to the bottom, and I found silt kept up from time to time, and eight 
or nine feet was made ground, made by bavins^ and gravel, and vari- 
ous soils. 

Mr. Law. Then to the depth of eight or nine feet was earlii in- 
troduced on the natural earth there ? — ^A. Yes, clearly. 
- Q. There was eight or nine feet of artificial construction above the 
ruins of the bridge ? — ^A. Yes. 

Q. What depth of bavin was there ?-^A. I cannot say. 

Q. What was the appearance of the materials that had been super* 
induced over this ruin as to age ? — ^A. It is impossible to say. 
• Q. The bavins, for instance, what state were they in ?— A. I should 
suppose that the bavins had not been in for a long period, they were 
not rotten. 

Q. They were not decayed ? — A. No, not decayed. 

[Cross-examined by Mr. Platt."} 

Q. When you say that these artificial materials were eight or nine 
feet in depth, you mean from the top of the foot- way, do you not > — 
A. No, I mean from the road over the bridge. 

Q. Not the elevated part ? — ^A. No. 

Q. Did you measure them } — ^A. I do not say exactly, my opinion 
is that it is about eight or nine feet. 

Q. Did you measure it ? — A. I did, as near as I could. 

Q. Did you then measure it with a rule or by the eye ? — ^A. From 
the bottom planking to the level of the road I measured with a rule. 

Q. Did you take down this admeasurement ? — ^A. I did^ the height 
of the tide and the width. 

Q. And what height did you find it to the surface of the road ?— A% 
About ten feet six^ it is impossible to say to a foot. 
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Q. You say about ten feet six to the surface uf iheroad ?— A. Yes. 

Q. Yon say you have admeasured from the planking, I ask you how 
low that was below the cart-i*oad ?— A- I cannot answer the questton 
exactly, because the ground was cut about* 

Mr. Baron Graham. I understood you to say it was ten feet six, 
without meaning to speak exactly, because the ground was cut about } 
—A. Exactly so, my Lord. 

Mr. Platt. Were the materials artificial the whole of that depth? 
— ^A. It appeared to me to be to the height of about nine feet, the 
arch had fallen at the bottom. 

Q. Which took some of the space up of course ; now the bavins 
of which you spoke, I beHeve, were all found on the other side where 
the sea wall was ? — ^A. I believe there were bavins mixed with the 
materials all through the width of the road. 

Q. Do you mean to say the wood throughout was not decayed ? — 
A. Not that part which I examined, it was not decayed; 

Q. I take for granted that you looked at the stones taken out, sup- 
posed to form the interior arch of the bridge ? — ^A. I did. 

Q Did you place them together to form any arch with them ?— A. 
I did not. 

Q. You have been in the habit of erecting bridges ? — A. Yes, I 
have. 

Q. Are you acquainted vrith ancient architecture } — ^A. Not muclu 

<Q. Do you happen to know whether it is possible to make the 
curve of a Gothic arch with two quadrants of a circle ? — A. That is a 
question I cannot answer. 

Q. Did you see this place before the City went down ? — ^A. I did 
not. 

Q. Was the place cut open before you went there 3 — A. No* 
much; a little. 

Q. It was in a smsdl degree ? — ^A. Yes. 

Q. Was the road cut through ? — A. A part of it was moved then, 

Q. Was it at that time passable for carriages ? — ^A. No, certainly 
sot 

[JOHN THOMAS, Esq. sworn. Examined by Mr. Mirehouse.] 

Q. You are civil engineer, I believe, at Sheemess } — A. I am« 

Q. And you visited this spot > — ^A. Yes. 

Q. With respect. Sir, to the bridge, did you see the bridge after the 
excavations which were made ? — ^A. I saw the remainder of it. 

Q. You saw the excavation ? — ^A. I did. 

Q. From the observations you made did the different items which 
have been stated by the different witnesses agree with yours } — A. I 
believe they did. 

Q. Can you form any idea of the age of the bridge } — A. I caxmofc 
say particularly what age it is. 

Q. What is your opinion as to the probable age of it ? — ^A. I am of 
opinion it must be at least a hundred years old. 
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. Q. Do yon ^unk it was two hundfed years >-^A/I wouU not teke 
upon myself to say. 

Q. From the best of your judgment can yoa say it was three huD' 
dred years of age ? — ^A. I would not undertake to say it was three 
hundred years^ or that it was two hundred years old. 

Q. Had it the appearance of having had a consideraUe streant 
flowing underneath it > — ^A. It appeared from its width a considera*- 
ble stream had flowed underneath. 

Q. Did it appear to be a bridge constructed for the purposes of na- 
vigation? — ^A. It did. 

Q. I beliere you also obseired this causeway or ioad> wldcb yoa 
call it >— A. I saw the remains of the causeway. 

Q. From your observation of the causeway did it appear to be laisr 
ed by natural or artificial means ? — ^A. By artificial means« 

Q. Have you any doubt upon that subject ?-— A. None. 

Q. From the same observations can you give any probable time 
how long that mound has existed ?*-A« No^ I could not say bow long 
it has existed. 

Q. But can you state^ according to the best of your ophuon, wheUier 
it was made at one time or at frequent times > — A. I should think in 
a variety of times. 

Q. Did you observe the height of this mound^ the artificial height 
at leasts which you considered it to be so ? — A. Yes. 

Q. Did your observations correspond vnth those of Sir Edvrard 
Banks ?^— A. Very nearly so, it was in a very rough state ; accurate 
dimensions could not be taken. 
* Q. That is, it was about lOf feet high. 

Mr. Baron Graham. From tbe plank to the natural surface } — A. 
I would not say that exactty, either under or over. 

Mr. MiREHOUSE. Do I understand you to say that the artificial 
superstructure would be somewhere about ten feet and a half } — ^A. 
Somewhere thereaboutft, from the bottom of the plank to the top of 
the bank about that heights 

Q. Did you observe the tides of these two rivers while you were 
there ?— A. I did. 

. Q. Now supposing that those tides had been kft to their natural 
eourses, do you conceive it possible that they would have left a sedi- 
ment whereby any mound would have arose, or do you suppose that 
they would naturally have carried away any stoppage they had made 
of themselves >— ^A. The summit of the creek appears to be about tbe 
Situation where the bridge stood, it depends upon the tides and the 
winds, the tides would not leave a sediment so as to block up tb^ 
the creek altogether, a passage would remain for water. 

Q. Would the tide, at certain periods, have carriedi away att tbe 

sediment it had made ? — ^A. I think the action of the water and the 

stream would have carried away the sediment so as to leave a passage 

at high water, it would carry off the sediment so as to aMow a passage 

^at high water, 

Q. Do you know any other creek of a similar son V*-A. Not ex* 
actly. 
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bridge had continuedi in your opinion ? — ^A. If the bridge continued 
and the water-way allowed its nree' course, then the creek would not 
have been filled up to the lerel of high waten 

Q. Does your qiinion in general agree with Mr. Walker } — Ai Ge- 
nerally. 

Q. And also with Sir Edward Banks 1 — ^A^ Generally^ 

[Cross-examined by Mr. Mabryat.] 

Q* As you aie introduced to us as a man of science perhaps yoti 
can tell us whether yoti ever knew a road inade by natural means ? — 
A. By natural means ? 

Q. You were asked whether that road Was made by natural or arti- 
ficial means -, did you ever know a road made but by artificial means ? 
' — A. No, certainly not* 

Q* Did you ever know a road worn dorian and repaired without 
bringing materials to repair it ? — A. That is repeatedly done< 

Q. Upon all roads as well as this >— A. Yes. 

Q. Is there a strong abutment here? (Pointing to the Model).— « 
A. A very good one, not a Very strong one* 

Q* Extremely well calculated to carry that road ?-»«-A. It is in a 
very dilapidated state, the waUs are, at present* 

Q. But when it was originally built } — ^A* 1 think it was originally 
strong enough to sustain the wall. 

Q. And the wing waUs over it ?-^A. I think the wing walls also* 

Q. Nobody supposes that the silt would have filled up to the high 
water mark. Have you taken the level of the bottom to which the 
creek is cut down, and the bottom of the planking,->— is there not a 
difference of seven feet and a half ? — 'A* I have not- 

Q. Is not. there that difference from the cutting to the bottom of 
the planking of seven feet or seven feet iiine ? — ^A. I do not know 
how many, but there are several feet, certainly. 

Q. Is not this the level of the salts, with regard to the arch ? 
(Showing the Plan). — ^A. I do not know. 

Q. Is the road above one foot six above the level of the salt marsh } 
— ^A. I never tried it* 

[Re-examined by Mr* Guhney.] 

Q. You have been asked about these wing walls, those are the 
wing walls described in the model ? — ^A. They are* 

Q. Do they appear to have been constructed for the purpose of 
supporting the abutments of a bridge ? — A, Yes, and to support the 
earth. 

Mr. G0RNEY. They are still remaining there, my Lord. 

Mr. Baron Graham. It is quite dear that you have proved a 
bridge was there* 

Mr. Platt. The witness has said to support the bridge. . 

Mr. GuRNEY. He. said that it would support the bridge, 

Mr. Law. And support the earth too, those were the words. 
■ ' N 
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[THOMAS BROWN, Esq. swcmi. Exaiaiined by Mr. Recorder.] 

Q. I believe you are Master Attendant of Woolwich Dock Yard ? — 
A. I am. 

Q. Have you been long acquainted with navigation ? — ^A. Since I 
was ten years of age. 

Q. Were you present at the spot, which is now the subject of en- 
quiry, whilst the excavation was making ?— A. I was there on the 
second day after they began it. 

Q. Did you continue till it was finished } — ^A. No, I did not. 

Q. What did you find in the course of making the excavation? — ^A. 
We found shells, and gravel, and bavins, as far down as they weot at 
that time when I saw it. 

Q. What depth of bavins do you think there might be? — ^A. I thvsk 
three or four feet, I did not measure them, but there were bavins to& 
considerable depth where they had excavated, but the most part of the 
bavins were next the Colemouth side. 

Q. Are you well acquainted with the creek } — ^A. Pretty well, I 
have been through it two or three times -, I was the first that came 
through it after it was opened. 

Mr. Baron Graham. You know the creek } — ^A. Yes, my Lord^ I da 

Mr. Recorder. Upon the excavation being made, did it appear 
to you there had been a channel for water before this embankment 
had taken place }- — A. I have every reason to believe so in conse- 
quence of the depth of both ends of the creek. 

Q. What were your reasons ?-^A. Both ends of the creek, both on 
Colemouth side and Yantlet side, are very open spaces, indeed they are 
very wide 3 I do not know whether they are not two or three hundred 
yards, I never measured them, but they are of very considerable width; 
the one at the River Thames is so wide that there is room for fifty 
sail of vessels, from fifteen to sixty tons, to lie there 5 the tide ebbs 
and flows on that side every spring tide and eveiy neap tide, every 
twelve hours ebbs and flows there, I will venture to say, for three 
miles up, and a considerable quantity of tide runs down upon its ebb, 
and I dare say more. 

Mr. Baron Graham. Returns with a strong current ? — ^A. With 
a current of one and a half knots on the Yantlet side. I will venture 
to state at spring tides, when it was cut through, the first day I saw it 
after the excavation was made, the flood tide fiom the River Thames 
came to the Colemouth side. 

Mr. Recorder. That was after the cut was made, after the exca- 
vation? — A. Yes. 

Mr. Baron Graham. Came up to the Colemouth side ?-^A. Yes, 
this happened to be just about half an hour of high water, bdbre they 
got up to this bridge, when it came within forty or fifty yards, the 
tide came from the Colemouth side, met the tide from the Thames, 
the Medway tide came and met the tide from the Thames there, there 
they remained stationary for about two or three minutes, and when 
they were united the Thames tide took the Medway tide to the Thames. 
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Mr. Baron Ghaham. That is not perfectly explicit ; took back 
the Medw^y tide to the Thames 5 you do not mean of the whole of the 
tide r — ^A. When it united it was attracted and drawn back and 
united with the Thames tide before it had got over this immense ac- 
cumulation of soil which has taken place for one mile and a half, and 
it might have taken three or four hours in getting from the one side 
to the other. 

Q. It would take a great part of the Colemouth water^ but after a 
certain time the water that came out by the Colemouth Creek would 
fall back to the sea again to the Medway ? — ^A. As soon as the upper 
psurt of the bed was diy each took its own course back again. 

Mr. Mabryat. How soon after was it that they separated^ two or 
three minutes ? — ^A. More than that, because I had plenty of time to 
dispatch my boat ) it was not veiy long. I can state this, that it never 
ebbs dry on the Yantlet side. 

Mr. Recorber. Supposing there had been a free course for the 
water through the bridge, could there have been that accumulation of 
mud which you saw there ? — A. I think it is impossible. 

Q. If it had not been for the obstruction of this causeway } — ^A. 
But for the obstruction of the causeway. I have not the least doubt 
that the embankment must have been made by the people about the 
spot, because we did not find bavins in all the whole tract we cut 
through but in this spot, near the shore nothing but clay 3 we did not 
find a bucket full of any kind or sort, nothing but clay, excepting 
where the bridge had been, which goes right across the canal :&om 
one side to the other. 

Q. You found bavins and shells only where the causeway is cut 
through ? — ^A. At no other place but at this, which 1 think is about 
twenty feet where it is cut through. There is another thing 3 if that 
was an open space, the immense number of craft that would go 
through would keep it always opep 3 there is a creek 

Mr. Mabryat. I object to that ; the witness is going into an ar- 
gument. 

Mr, GuRN£Y. No, he is not. 

Witness. Any river in pai*t will fill up in part^ if there is no na- 
vigation upon it, especially where there is so much soil. 

Mr. Baron Graham. You think that the navigation would have 
kept it open ? — ^A. I say craft going through would have kept it 
open. 

Mr. Recorder. I have a great deal of evidence that would show 
the utility, but which your Lordship stopped. 

Mr. Baron Graham. Yes, I think that ought not to be gone into. 

[Cross-examined by Mr. Pollock.] 

Q. You never saw this till b^gun by the City ? — ^A. I never saw it 
till* they began it. 

Q. And with the exception of the cutting at this creek you saw no 
bavins and shells ?^^A: No, I did not. 
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[Sir EDWARD BANKS called again. Examined by Mr. 

GUBNEY.] 

Q. As the water would stand at Yantlet or at Colemouth would 
there be a considerable difference in the level of the water } — ^A. There 
would. 

Q. To what extent ?— A. From a foot to eighteen inches* 

Q. Would that occasion a strong current through the creek } — A. 
It would. 

Q. Would that happening occasionally have the effect of clearing 
away the depositions of the mud in the stream ? — ^A. No doubt of it, 

Mr. Baron Graham. It would have the effect of scouring it.^— 
A. Yes. 

Mr. Marryat. Of scouring it out clean. 

Mr. Mirehouse. And so it would if you had not stopped it. 

Witness. If the wind blows strong from the northward the tide 
flows up to Yantlet mouth a quarter of an hour sooner than to Cole- 
mouth, and consequently the water flows towards Colemouth and 
produces a greater revulsion. 

Mr. GuRNEY. It causes a greater revulsion by the return of the 
tide } — A. Yes. We have a similar creek, only of larger dimensions, 
that goes round the Isle of Sheppey, and when the wind blows to the 
south-east the tide will be three miles up the River Swale before it 
enters the mouth of the River Medway, consequently the whole of 
the creek, from the variation of the wind, if the wind is at the north- 
west, is direct the contrary way, then the tide meets as it does in 
Yandet Creek, and the ground is scoured as clean as this floor ; there 
is nine feet at low water and twenty at high water. 

Mr. Baron Graham. That is the effect in a particular instance, 
that it might come up in one tide quicker than at another and form a 
higher level, and then it would descend with greater rapidity. 

[Mr. HENRY BELL sworn. Examined by Mr. Gurnet.] 

Q. How old are you I — ^A. Almost fifty-nine. 

Q. Are you a native of Stoke? — ^A. Yes. 

Q. Have you been surveyor of the highways of the Parish of 
Stoke? — ^A. Yes. 

Q. Did you put down on the road in question a pole to mark the 
boundary of the Parish of Stoke ? — ^A. Yes. 

Q. Was there the letter S cut upon it } — ^A. An S. 

Q. About how many years ago did you put down that pole ? — ^A. 
Thirteen or fourteen years ago. 

Q. Did you put that in the place of an old pole ? — A. Yes. 

Q. That decayed ?— A. Yes. 

Q. And you put this in the same place ?-*-A. Yes. 

Q. Do you remember the circumstance of the road from Stoke 
going towards Grain being indicted about forty years ago I — A. Yes, 
very welL 
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Q. Who was tlie surveyor of tlie road of Stoke at tliat time } — ^A. 
Henry Goodwin was one of the surveyors and Nathaniel Bristow. 

Q. Did you marry Goodwin's daughter ? — ^A. No, he married my 
mother. 

Q. Then he was your step-father? — ^A. Yes, 

Q. Do you remember fldfter the Indictment, the Stoke road being 
repaired? — ^A. Yes. 

Q. Now at that time was any thing done to Grain Bridge ?— -A. 
Yes ; we of Stoke made good up to Grain Parish. 

Q. Did you make up to the pole ? — ^A. Yes. 

Q. To the old pole?— A. Yes. 

Q. Was that pole on the Stoke side of the bridge, or on the Grain 
side of the bridge? — ^A. On the Stoke side of the bridge. 

Q. Did the Parish of Grain make good beyond you on Grain 
Bridge ? — ^A. Up to our boundary. 

Q. At that time was the road of Grain Bridge raised or not ?-— 
A. No ; the Stoke side was. 

Q. TTiat is, your side was raised ? — ^A. Yes. 

Q. Do you know whether the Grain side was raised there or not ?<— 
A. I cannot say. 

Q. How much was your side raised at that time ? — ^A. A consider- 
able deal higher than the Grain side was. 

Q. Was it even before it was raised, or did it go hollow ? — A. No 3 
it was quite in a hard. 

Q. You know of late years there has been a raised causeway across?—- 
A. Yes. 

Q. Is it any thing like what it would be if it had not been raised ? — 
A. No j it laid in a hollow as the road runs now. 

Q. Do you mean it runs in a hollow like this ? (Looking at the 
Plan.) — ^A. A good deal resembling this. 

Q. Do you mean in a hollow at the bridge? — ^A. Yes; it was a 
stray way over. 

Q. At that time before it was raised, was there any wharfing on 
the sides to keep it up? — ^A. I cannot say. 

Mr. Baron Graham. Since that time you say it has been much 
raised? — ^A. Yes. 

Mr. GuRNEY. What has it been raised with? — A. Our part was 
with furze, and gravel on the top of them. 

Q. Do you remember any thing besides fiirze and gravel being 
laid ?— ^A. No, I do not; besides furze and gravel. 

Q. I am speaking after the Indictment 3 when you say something 
on our part, do you remember any thing besides furze and gravel being 
laid by you and the Grain people 5 what was it filled up with chiefly ? — 
A. Furze and giaveL 

Mr. Baron Graham. Had you cockle-shells ? — ^A. That has been 
of late years, there were very few shells carried till I carried them at 
the time when I was a surveyor. 

Mr. GuRNEY. At what time of tide did people use to walk over, 
could they walk over at high water ? — ^A. No» 
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Q. At common tidfe they could? — ^A. They could not at fuB shore 
tide. 

Q. What do you mean hy full shore tide ?-— A. Level with the 
saltings., 

Q. Did the springs come over the road ? — ^A. Sometimes they came 
as high^ and sometimes not. 

Q. But to the best of your judgment } — ^A. Sometimes a foot, and 
sometimes a foot and a half and sometimes more ; I have seen it mysdf. 

Q. Have you seen, persons who wanted to go over ever wait for the 
tide ? — ^A. Yes I have j some on one side, and some on the other. 

Mr. Baron Graham. They have proved that for you* 

Mr. GuRNEY. Yfes, my Lord, they have. Could the people p 
over for the last five and thirty years much more than they could be- 
fore? — ^A. Oh yes. 

Q. It has all, has it not, been much raised since that time ?— -A. 
Yes, a good deal it has. 

Q. When you were a boy do you remember any boats going over?— 
A. No; I do not. 

Q. When you were a boy did you go from Stoke to Grain?— 
A. Yes. 

Q. Did you go frequently ? — ^A. Once or twice a week. 

Q. Did your father use to give you directions as to what time to 
go ? — A* He knew the time of the tide, and he used to send me off 
according to that. 

Q. When people used to walk over when you were a boy, do pu 
remember any thing for them to step upon ? — ^A. Yes. 

Q. What ? — ^A. Great stones which lay in the water. 

[Cross-examined by Mr. Marryat.] 

Q. You have talked about a full shore tide, by that do you mean s 
full spring? — ^A. No; about level with the salts. 

Mr. GuRNEY. Meaning the Salt Marshes, my Lord. 

Mr. Marryat. Can you tell us the diflFerence between the level 
of the saltings, and the level of the carriage road ? — ^A. Yes. 

Q. What is the difference? — ^A. No^ I cannpt. 

Q. So your father, when you were a boy, did not like you should 
wet your feet, and told you when the tide was out ? — ^A. Yes. 

Mr. GuRNEY. Took care that he should not be drowned. 

Mr. Marryat. What age were you then ?— A. Eight or nine 
years of age. 

Q. And during that time you never saw any thing rowed over?— 
A. I have rode over myself. 

Q. On horseback? — ^A. Yes. 

Q. You never saw boats rowed over ? — ^A. No. 

Q. Nor the keel marks ? — ^A. No. 

Q. When you said rode over, did you mean riding on horseback?— r 
A. Certainly. 

Mr. Marryat. Not rowing in a boat ? 
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[JOHN SMITH sworn. Examined by Wh*. Holland.] 

Q. How old are you? — A. Fifty-five. 

Q. Are you an Excavator ? — A. Yes. 

Q. How long have you knOwn Grain Bridge ? — ^A. Five and thirty 
years* 

Q. Do you remember a man of the name of Margetts? — ^A. Yes; 
very well. 

Q. Do you remember any thing about an embankment bdng 
made? — ^A. Yes. 

Q. Was there any embankment there at all before Margetts made 
it ? — A. Very little 5 there was a little at each end, near the wall. 
Margetts made a foot-path a little after the high tide about thirty years 
ago. 

Q. I am talking of this embankment where the bridge i^ ; do you 
remember that being made? — ^A. Yes -, I made that embankment. 

Q. Do not let us get into any mistake, you know where the other 
is dug ? — ^A. Yes j I made the foot-path on the Yantlet Creek side, 

Q. How high was that embankment made? — A. The first time it 
was raised fi-om two to nearly three feet in the cut. 

Q. What do you mean by the cut ? — ^A. The channel. 

Q. Was there a hollow there ? — ^A. Yes 3 a very large hollow, the 
tide earned «way t^e wharfage on this side. 

Q. Who employed Margetts ? — A. Grain Parish ; it was a parish 
concern* 

Q. Did you know Jonathan Wood and Rumball ? — ^A. Yes. 

Q. Did they work there ? — ^A. Not at that time. 

Q. When did they work there ? — ^A. Since then. 

Q. By whom were they employed ? — ^A. By the parish* 

Q. What did they do ?-^— A. They rose it twice, according to my 
memorandum. 

Q. When you say they rose it twice, what do you mean ? — A. The 
tide used to come over it after Margetts rose it, and it was raised 
again. 

Q. How high did they raise it aga^n ? — ^A. Nearly to the top of 
the high water; I would swear, that in my memorandum, it has been 
raised by Margetts and Rumball four feet. 

Q. Do you remember Mr. Mackay and Mr. Smith employing any 
person to make an embankment any where else? — ^A. Yesj a littk 
lower. 

Q. Where ? — ^A. Across the diannel ; I saw them about it. 

Q. The same people. Wood and Rumball, made that embankment 
across the creek a little lower, it appears by the plan, — ^was that re- 
moved? — ^A. Yes, it was, by the order of the City^ 

Mr, GuRNEY. That is a few years ago. 

Mr. BoLLAND. When was that,-^how many years ago ? — ^A. Five 
or six years ago. 

Mr. BoLLAND. In truth, that was in the year 1819, in Mr. Al- 
derman Atkins*s Mayoralty. Did you know it before Margetts mad« 
the embankment ?*-^A. I did 3 I worked in Grain all one summer. 
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Q. How was the water there before the embankment } — A4 The 
water used to flow over at spring tides^ and stop us sometimes anhour^ 
and sometimes more. 

Q. Have you any means of saying how deep the water was >— 
A. I have been stopped there myself. 

Q. How long? — ^A. An hour and a half on a Silnday^ from eleven 
to half-past one -, the water then over the road was three feet in the 
channel. 

Mr. GuRNBY. That was the time of the neap-tide } 

Mr. Holland. How long is it since Margetts made the embank- 
ment? — A. Many tides have not come over it at all* 

Q. And you say it was two to three feet ?•— A. Two to three ftet 
in the hollow. 

Q. Then a further addition of one foot } — ^A. Yes^ and morethaa 
that ^ I did not see Rumball raise it the lasl time. 

[Cross-examined by Mr. Pollock.] 

Q. Are yon sure it has been raised seven feet > — ^A. I am sure it 
has been raised above seven feet. 

Q. What is the extent to which it has been raised ? — Q. It has 
been raised five feet in that hollow. 

Q. Now has it been raised six ? — ^A. I will not swear to that^ six 
feet is a great deal. 

Q. Do you not think so ? — ^A. I will not say more than five. 

Q. You have been speaking of the foot-path } — ^A. Yes, entirely* 

Q. Did you help to raise it ? — ^A. I did not raise it or deepen it, 
but I helped to top it. 

Q. Did you help to dig any part of the excavation } — ^A. No. 

Q. No part of what the City has dug out > — ^A. No. 

Q. You never have worked upon it at all ? — ^A. No. 

Q. Are you going to work upon it ? — ^A. No. 

Q. How do you know the water was over the road three feet >— 
A. I am not unacquainted with the water, a stone was laid, and three 
leet to walk over. 

Q. How long ago is that? — ^A. Thirty-five or thirty-six years ago, 
I am not sure which^ but thirty-five years I swear to. 

Q. Then that was before any of this raising had taken place ? — 
A. Yes. 

Q. How soon after that depth of water did they begin to raise the 
foot-path ? — ^A. They did not raise it, I think, till the next year, the 
year affcer that we had a very high tide, on the 22nd of February, 
1797, then the foot-path was raised bodily all across. 

Q. And I understand, that since that has been raised five or six 
feet^ the road has never been overflowed at all ? — ^A. The road has 
been overflowed, but not over that bank ; the waggon road is some« 
times overflowed, but not the foot-path on the Colemouth side. 

Q. When did you see it last overflowed? — A. Not for some years. 

Q. Perhaps you have not seen it for some years ? — ^A. Yes, I have. 

Q. How many years have you seen it ?— A. I have been in the 
habit of working by the side of it ten years. 

Q. How long ago ?— A. Twenty-two years ago. 
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Q. Have yot^ se^n it since?— ^ Yes^ I jsaw it whtte Rumball 
and Margetts rose it two feet^ and I have seen it lately. 

[Mf . JOHN fiANK9 worn. Examined by Mr. Mirehousb.] 

Q. You are a Peace Officer^ I believie, in the Ceuaty of Keut}— 
A. Yes. 

Q. Were^yoil present at the opening o^ this place ?-*-A. I was. 

Q. When was that ?^A. The 17th ollast September.. 

Q. Did you see at the time of its opening any boundary marks ?— * 
A. I didi 

Q. State the particulars > — ^A. I saw the letter S on the }fjA»* 

Q. Was that on the Stoke side of the rirer >— A. Yes^ it was on 
the Stoke side of the bridge. 

Q. How much on the Stoke side of the bridge ?— A. About twenty 
inches> I suppose^ 

Mr. Baron Graham. From what} — ^A. On the Stoke side of the 
bndge^ my Lovd. 

Mr. MiREHousR. That was the boundary mark of the parish. 

• Mr. PiATT. He does not say that. 

Mr. MiREHousE. Mr. Smith was present I b^ere ?-^A. Yes. 

Q. What diA he-say vpon the 9ub^ > 

Mr. Marryat. No^ no^ you cannot ask th8t< 

* Ms. IM^MEBoaaiE* State what yon saw take place there >-^A. They 
proceeded to dig away the ground^ my Lofd^ they discoTered a quan«« 
tifeyof gravel and bavins, hurdles and fiirae^ several piles and stones. 

Mr. Baron Graham. Wooden "piles >— -A. Wooden {nles^ my Lord. 

Mr. MiRBMoiTSfi. Fh>m their appearance do you suppose they had 
hecJk put there purposely? — ^A. I have no doubt c^it« 

Q. Can you tell how long you suppose those things have been placed 
there ?-r^A. I cannot say. 

Q. Probably how long ^— A. Thirty or forty years. 

Q. When yon had got about three or four loot^ did you obs^re any 
4iliiBg parttcalar attiMit depth ?-^A. I observlsd a deal of hurdles about 
three or four feet^ as far as I could judge of by my eye. 

Q. Tbarewere hurdles and furae?— A. Yes. 

Q. Did you make any other partkuler observation >^-A. Yes ^ I 
found some stones. 

Mr. Baron Graham. Do you mean large stones ^-^A* Stones and 
Ibriek-bats. 

Q. When you got about seven feet^ was any thing particular found 
then ? — ^A. There were several stones, we fouAd about three piles 
first. 

Q. How deep from the surface? — ^A. About seven feet from the 
surface. 

Q. Of what did that pile consist ?-— A. It appeared to be a large 
pik similar to those drhen down to form the waUs, a wall-pile I be- 
ueve they call them. 

>; Mr. Biaron Gbabam. Soeh as you may mend any wall with?— 
A. Such as you are in the habit of seeing walls mended with. 
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[Cross-examined by Mr. Mahryat.] 

Q. When do you live> Mr. Banks? — ^A. At Lambeth. 

Q^ Who took you down to attend this excayation ?— A. I went 
down at the request of the Corporation. 

Q. Who paid you for goiiig.-^A. Yes. 

Q. How long were you there?-— A. Twelve days. 

Q. Were the furze on the Grain side of the post, or on the oikr 
side? — ^A. All on Grain side. 

[Re-examined by Mr. Gubney.] 
Q. Then you dug very little on the Stoke side?-^A. Very little; 
the letter S was the boundary mark. 

[Mr. DANIEL PEITCHARD sworn. Examined by Mr* Law.] 

Q. Were you present during the whole of this excavation?— iU 
Yes. 

Q . How low did you dig before you came to the walls of the bridge?** 
A. About seven feet. 

Q. What was upon the surface, let us hav^it as you descended^ ex« 
actly what you found ? 

Mr. Platt. Was that memorandum made at the time ?*— A. Psi^T 
«t the time^ and partly not. 

Mr. Baron Graham. Part^ how long after that ? — ^A. I went af- 
terwards to measure it more particulkrly, 

Q. You set it down from your own distinct recollection ? — ^A. Yes. 

Mr. Law. Are those minutes made from actual observation the 
first and second time of observation ?— -A. Yes. 

Q. Describe what was on the surface on the bridge?— A. The firrt 
was fish-shells^ intermixed with gravel and fiints. 

Q. That was on the surface. — A. Yesj fish-shells^ and gravel, 
and small flints^ intermixed one foot ten inches from the surfisce down- 
wards. 

Q. What did you come to next ?«-A. Next to some day. 

Q. How deep was that clay ?«-A. One foot six. 

Q. One foot six more ? — ^A. Yes. 

Q. What next ?— A. The next was bavins> or faggots. 

Q . You talk of bavins or faggots^ why do you call them faggots ?— 
;A. They were secured together in bundles^ it is such terms as thej 
give them in some places. 

Q. Had they binders around them ?— -A. Yes ; they had the bin- 
ders round them. 

Mr. Baron Graham. Under the clay ? — A. Yes 5 they were tied 
in small bundles^ and the bindage round them. 

Mr. Law. In what state of preservation were they?-^A» Th«r 
appeared to me not to have been there long. 

Q, How many years ? What do you <»U long ?'— A. Thirty-fi^^^ ^ 
forty^ the outside. 
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Q . How deep were the bavins ? — A. The bavins appeared to me to 
be laid in rows of one thickness. 

Q. Did it appear to you to have been done at one time ?-^A. At 
one time. 

Q. And what was their depth ?-^A. About eight or ten inches, but 
very likely when laid down they were more, from the pressure. 

Q. You mean from the pressure they had sunk down? — ^A. Yes. 

Q. What was under the bavins ? — ^A. Under the bavins there were 
flints and lock, and rock-chalk intermixed together. 

Q. What do you mean by rock ? — ^A. I mean by rock, the Kent 
rag- 

Q. What did you find below them ?— A. We then came to the 
side wall of the bridge* 

Q. The side wall of the arch } — ^A. Yes. 

Q. What did you find below ? — A* We found below, the stoned 
that had fallen out of the bridge* 

Q. Did you find all the stones 4iat formed the ^irch that are noW 
lying there ? — ^A. They were not all found at one time. 

Q. But were they found in one place ? — ^A. Yes, all in what we 
call the Bridge hole. 

Q^ Then you clear away and discover there were wing walls to this 
bridge ? — A. Yes. 

Q. So as to constitute the abutments of the bridge } — ^A* Yes^ 

[Cross-examined by Mr. Makryat.] 

Q. You may take it for granted that the space was all full some 
how or other, there was no silt there at all } — A. I do not know 
that there was 5 I do not know what you mean by silt. 

Q. Earth and ooze that may deposit there ?^-A. There were fag* 
gots. 

Q. With earth find mud^ — A. There was earth intermixed with 
the faggots. 

Q. No doiAt about that. I believe you were one of the gentle- 
men to cut out this ?— A. Yes, I was. 

Q. Did you sink originally to the depth of three feet six from the 
surface of the salts, and afterwards extend it to five feet ?— A. No> 
we took it out all at one time. 

Q. Five feet from the surface of the salts ? — ^A. No. ' 

Q. From i^^t then ?— ^. I do not understand the question. 

Q. To what depth did you dig ?— A* From the surface of the old 
drain? 

Mr. Baron Graham. From the surface of the old road. 

Mr. Gurnet. No, my Lord, my lei^med friend is asking what 
was done from the side of the channel ? 

Mr. Marryat. You say you dug horn the surface of the old drain, 
on the Yantlet side I — A* Yes. 

Q. To what depth did you dig from the suiface of the old drain?*-^ 
A. About five feet. 

Q. How deep was it generally when you be^n, was it more upon 
ihe average than two feet ?--A. Nearer ttie bridge it was shallower. 
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t2. Hflfw deep Bearer ^ bridge^ was it afbel find a kaSf 'Aere >— 
A; Yes, more, 

Q, You can teQ, because you are the man who took nmutei?— 
A. No, I took none there, 

Q. How •much more was it near the bridge, iMb drain ? — A, Verj^ 
little short of three feet. 

Mr. Baron IGtrahah. Do yon mean as it is now } 

Mr. GuRNPT. No, my Lord, as he fomid it ncartbe bridge, 

Mr. Marryat, This was near three feet, and you added two feet 
more to it, and made it fiye feet } — ^A. As we cut lower to the Y«iit« 
let side^ the excavation decreased. 

Q. You made it of the dep1& of five feet afi sSoiig ^— A. Yes. 

Q. Did you find it in some places of the width that a man cguM 
step across when you began } — ^A. No, none so narrow as that. 

Q. How wide did you find any part of it, I do not know how long 
you staid ?— A, I did not measure it. ' 

Q. Were not some parts of it no more thanlfhrce orfouifeet 
wide ? — ^A, I cannot say, 

Q. Did you make it all twenty feet wide >*— A. Yes, for a certain 
length, 

Q. For seven hundred yacrds, did yon not ?^— A. Noj ndtsomnciu 

Q. How fjar then ? — ^A. Thirty-three and a half cliains. 

Q. Between six and seven hundred yards } — ^A. Yes. 

Q. You made that twenty feet wide j have you «nce that rounded 
off the angle where you could not draw your barge along without 
grounding ? — ^A, We have taken off a little, 

Q. When you attempted to get your barge along on one occaffloti, 
you found a difiiculty to draw it along, so you took off that angle ?<^ 
dome little were ta)iLen off, some trifle, 

V [Re-examined by Mr. GttRNEY.] 

Q. So you found it not so deep near the bridge as loiwcrdDmn}^ 
A. No. . 

Q. What was that owing to?-^A. From the accuxnulation of the 
mud. 

Q. Did that arise from the stoppage pf the water ?^^Af No doubt 
of it, 

Q. When you came downwards did you find a TOde stream i*^ 
A. Yes, 

Mr. Marryat* That is at the harbour. 

Mr. GuRNEY^ No; long before you come to Ijie harbour, at low 
water, there was little or no water in this stream, — A* At low water 
there was no water in any part at all. 

[Mr. ROGER CREIGHTON sworn, Examined %y Mr, Gtvntr]' 

Q. Did you take the measurement of all the opening that was made 
by the City in widening the stream l*-A. Before it was widened 
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Q. Wben did 70a do it>«^A« In September IB2S. 
Q. What was the width of that stream up to the bridge ?«^A. At 
4he bridge it was ten feet wide at the top. 

Q. What was it lower down > — ^A.. It was in no place less ihaH 

Q. You actually measured it all ?— A. Yes. 

Q. And made a plan ? — ^A. Yes. 

Q. Two years ago ? — ^A* Yes. 

Q. When you got half a mile down^ how wide was it ?— A. It was 
tnore than twenty feet. 

Mr. Gurnet. At this spot, which is half a mile from thebridgcf^ 
it is thirty feet wide. (Pointing it out on the plan.) 

CROBERT BANNISTER sworn. Examined by Mr. Rbcobdbb.] 

Q. Were you employed to make this excavation ? — ^A. Yes. 

Q. Were you present during the whole time it was made } — A; 
Yes. 

Q. Did you see any number of stones found liiere I — A. Yes. 

Q. Where were they found ? — ^A. In the bottom. 

Q. Were these the stones that were left ? — ^A. Yes. 

Q. And all these came out of the bridge-hole, as you call it ?— A* 
Yes. 

[Cros&-exanuaed by Mr; Makbtat.] 

Q. Was the cut quite dry at low water > — ^A. Yes. 

Q. For how many hours ? — ^A. TTll the tide came in agssn. 

Q. How many hours before high water ? — ^A. I suppose four or 
five hours before low water ; I was not there when they first cut 
through, but only at the time of getting the stones out. 

£Mr. ISAAC STARBUCK sworn. Examined by Mr. Gvbnet.] 

Q. You have been a Waterman and a Trinity-House Not?— *A« 
Tes, I have been. 

Q. Where did youlive when you were a boy?— A. At Gravesend. 

Q. Did you know Yantlet Creek >-^A. I have known it for a great 
many years. 

Q. How old are you now >— A. Ccxme the third of next months 
seventy-nine. 

Q. How old were you when you first knew Yantlet Greek ? — Ai 
About fifteen years of age. 

Q. Did you ever go through Yantlet Creek in a boat ?•— >A. I used 
to go up to the sah pans to fetch salt. 

Q. Where were those salt pans ?— A* In Yantlet harbour^ pn the 
Grsdn side; 

Q. Did you ever go through into the Medway ?— A. My father 
and I used to go through in a Lug Boat, with paper stuf^. 

Q. Where did you take the paper-stuff to?— A. To one Mr. Crittd* 

Q, Where did he live }-^A. At Snagland in Maidstone river. 
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*Q. What sized tessd did yon use to go with ?«-A. In a log-boat 

albout six ton. 

Q. Do you know Grain Bridge ? — ^A. I never knew it in mxUSe ^ 
I never saw it 

Q. Do you know tbe place called Grain Bridge ?— A- I never saw 
it in my life> only the odier day when I was there with the jury. 

Q. Did you use to go from Yantlet to Golemouth with your boat ?— 
A. Yes 3 we used to go through the place^ but I never saw it^ it wa« 
at high-water time. 

Q. How many times do you think you have gone through.— A. I 
Vent twice. 

Q. Did you find water enough to float your vessel ? — ^A. Plenty. 

Q. Did you ever go through at other times with any other Yeud f 
—A. No. 

Q. Did you never go through more than twice ? — A. No more. 

Q. Did you ever find any difference at that bridge^ any tbing 
raised \ — ^A. There was no obstruction at all» 

Mr. Baron Graham. He only speaks to two occasions. 

Mr. GuRNEY. Do you remember any barge that Crittel badl— 
A. No, I do not. 

Q. How much water did the lug-boat draw that you went in 1— 
A. About three feet and a half. 

Q. Did you go through more than one year ? — ^A. No^ I went to- 
gether with my father. 

Q. But was it more than one year you went to Crittel ? — ^A. Two 
or three years without going through there. 

Q. How many years ago is it since you went through I — ^A. About 
f ixty-four years* 

[Cross-examined by Mr. Pollock.] 

Q. Did you row or sail through this creek ? — ^A. When it was i 
calm we used to row^ and when there was a breeze we used to sail 

Q. You never went through but twice ? — ^A. No. 
. Q« It was a calm day one day^ and a windy day the other? — ^A. At 
Umes. 

Q. How many times did you go to Crittel ? — ^A. Twice up. 

Q. But how many times altogether? — ^A. Oh^ my Lord^ many 
times besides that. 

Q. How many times ?— A. Eight or nine times to Crittel's. 

Q. When you went through Yantlet did you row or sail ? — A. Some- 
times row and others sail. 

Q. When you went from Yantlet to CritteFs did you row or sail ?— 
A. Sometimes rowed and sometimes sailed. 

[Re-examined by Mr. Gurnby.] 

Q. Did you ever go through at any time whatever unaccompanied ! 
—A. No. 
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(WILLIAM REYNOLDS sworn. Examined by Mr« Bollanp.^ 

Q. How old are you? — ^A. Turned of eigfaty*two. 
Q. How long have you known Grain Bridge ? — ^A. Above sixty yean« 
Q. What bave yon been all yonr life } — ^A« At the fiurBung busi* 
ness, a labours. 

Q. When you last knew Grain Bridge did yon live tkere, or where! 
—A. I worked and lived at AUhallows. 

Q. When you first remember the creek do you remember whether 
boats passed ? — A. Yes, I saw a barge go through, but it was a high 
tide over the salts, what was called a top-reach tide. 

Q. Which way did she come from ? — A. She was up above the 
new Salt-house, and went up the Yantlet Creek right over the bridge. 

Mr. Baron Graham. When was this ? — ^It went right over the 
bridge. 

Q. When was it >— Eight and fifty years ago. 

Mr. BoLLAND. Did you yourself ever go through it? — ^A. No, I 
never did. 

Q. Did you ever see any other boat go through } — ^A. I have 
helped to haul boats over before it was high water. 

Q. If the owner had waited till high water could they have goi 
over without hauling > — ^A. No ; but those boats that I helped to 
haul drew too much water. 

Q. What boats were they ? — A. Boats that followed smuggling 
loaded with tubs ^ they were unloaded and then loaded ; they hauled 
over to Colemouth* 

Q. Do you remember any alteration made,-— any wall after Hal } 
— ^. Yes, after I lived in Grain. 

Q. Never mind where you lived ^ what alteration was made in the 
•wall ?— A. A waU was made narrow for people to walk, because Graiii 
Bridge is always so sloppy when the tide ran over. 

Q. Was it raised higher than it used to be ?-^A. Afterwards the 
water drove it away, and they raised it and made it higher. 

Q. Do you remember it before there was any footway.-— A. Oh 
yes, a long time. 

Q. Tliat is the wall that goes along the creek ?-— A. Yes. 

Q. Did you remember it before that } — ^A. Yes. 

Q. How high did they first make that waU ? — ^It may be a foot or 
a foot and a half above the place. 

Q. Then you say gulleys and breaches were made in it, and they 
raised it again ? — ^A. Yes. 

Q. How high ?— A. Two feet, a little better. 

Q. Was it raised afterwards at all ? — ^A. It was made a prefer wall 
atterwards, to keep all tides ofiP. 

Q. Then on the Yantlet side no tides could come in ?— A. No, in 
has not done for these twenty years, except it is a tide that goes over 
the other wall. 

Mr. Baron Gbabam. Then he says it has been secured against the 
tide for twenty years. * 

Mr. BoLLAND. Yes, my Lord i there has been no flow over it e^* 
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«tpt wbenklias goiieoTer all the walls. Hovrtrur^eioedjtGnclB, 
the Yandet side, where the foot passengers went^ when you first re- 
membei' it, where the bridge is now piiwd up; ye« know where it 
js^'-'A. Yes. 

Q. Howdid the i«iadlie>— A. Inthismamies' (ben^g Ibs arm) ^ 
you went £rom Stoke in this manner down the hollow, and then up 
main over against Grain. 

Q. Where was the bend of the dbow >— -A. Just thei«« (Poin^ng 
it out on the Model). 

Q. When was that filled ttp )— A. I cnmot say how many limes 
it has been filled up } it has been raised a good deal. 

Q. Do yon know a person of the name oi Margetts ?-— A. I tMok 
ht was the first person who made the foot-path ^ I knewluiii as ireff 
Bscoold be. 

Q. When (fid they first be^ to fill up this hollow in the Yandet^ 
—A. There has been forte and stuff laid at the top, and then shells 
and ^fcuff shot upon that. 

Q. That you say they did at first ^ when did they make it any 
Idgher ?•— A. That I cannot say. 

Q. Before it wasdngup,whett did youseeit last ?-*-A. Fourteeii years. 

Q. Was it higher at that tin^ than befofe it was filled up > — ^A. The 
credc on the Grain side dose against the wi^, it used to be the same 
as on the Stoke or Colemouth side, only not quite so deep, and the 
boats used to come, they came round there by the bend out of Yantlet« 

Q. I want to know whether when you saw it fourteen years ago 
whether the road where the carts and carriages go was higher than 
when they first ^kd it Bp.«-^A. Yes, a deal higher. 

Q. Then had something eke been done to it besides the first fiSing 
np } you say they first did not make it so high as they did f ourteeD 
years ago > — A. Oh no. 

Q. When you remember it, how was the creek on the Yandet sde 
as to the wid^, was it as narrow as it is now or wider ? — A. I can- 
not say exeeapik at the bridge. 

Q. How was the creek near the bridge iifen you first remember 
it ? — ^A. It was rather narrow. 

Q. Was it wider than it is now > — ^A. Yes, wider than it is now. 

Q. How wide was it >— A, Wide enough for any barge to go with 
ike tide. 

Q. How did people manage in getting over in coming from Stoke 
to Grain ?— A. Sometimes when they were c<»ning they were forced 
to wait. 

Q. How were they in other tides > — ^A. In neap tides it did not 
tun over. 

Q. I am speaking of your earliest recollection -, at neap tides you 
say it did not run over the wall ?— A. No, not at all that I saw. 

Q* What were the tides that first began to run over ? — ^A. When 
the spring tides were they ran over before the high water, for I have 
fode^iver there when it has been up to the horse s beHy when I have 
been going to Grain^ where I lived servant. 
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[Cross-examined by Mr. Marryat.] 

Q. I dnly want an explanation c^ one phrase ; a top-reach tide ^ 
tvhat do you mean } — A. That was over the saltSj it was almost a 
drowning tide for sheep. 

Q. That is a tide whioh goes over the walls sometimes and drowns 
the sheep in the marsh ? — A. No. 

Q. The sheep go Up the banks when the tide threatens them ? — ^A^ 
We always take them out of the 5alt8. 

Q. By a top-reach tide do you mean the highest tide that occurs } 
— ^A. What we call a drowning tide^ 

Q. Do you mean an uimsuaf or uncommon high tide > — A. AMgh 
tide is a great deal higher thap:i that< 

Mr. Baron Graham. Ther^ are spmetimes tides higher than the 
tQp'reach tides }-r^A. Yes, much higher. 

Mr. Marryat. . How often does this top-reach tide occur! — ^A. 
Very seldoni; 

Q. Once in ten years, or once in twenty years ? — A^ They look for 
them in spring tides and we get the sheep out. 

Q. Did they get over Grain Bridge, did they shove themselves over, 
did they push themselves pvcr^^ or row, or sail, or how ?r— A. With 
sails they sailed over. 

Q. They had no poles ?— A. Yes, they liad poles to feel the edge of 
the salts. 

Q« Not to shove themselves at all along, but to prevent them getting 
out of the creek ? — ^A. Yes. 

Q. What was she loaded with ? — ^A. I do not know, but I dare say 
she was light, from her appearance to me she was light. 

Q* At the day time or the night >— A. At the day time, about three 
o* clock in the afternoon. 

Q. Then all high springs are from two to three > — A. The com- 
monest run of highest spring between two and three, and sometimea 
the highest, when they run very high between three andfour^ 

[FRANCIS PIPER sworn. Examined by Mr. Law.] 

Q. How long ago did you know Yantlet Creek }-^A. Ever since 
the year 1756. 

Q. How did you get through Yantlet Creek ? — ^A- Went through 
in high- water tide. 

Q. In what? — ^A. In a Peter boat. 
. Q, Could you always do so ?^T^A. No* 

Q. When could you go through } — ^A. At spring tides. 

Q. How did they get the sheep over from Grain to Stoke ? — ^A. 
Upon a stray way made by bavins and such like. 

Q. Was that at Grain Bridge? — ^A. At a pbce called Grain Bridge, 
J did not know that there was abridge there. 
^ Q . How long before high water could a barge get over at that time ? 
—A. About a quarter of an hour. 

P 
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' Q. Did you go over >•— A. Yes^ the barge did go over at tbe same 
time I went over. 

Q. You went in a Peter boat } — ^A. Yes 5 I sounded the stray way 
to see whether there T^as water enough for a barge, and the barge 
went over at the same time. 

Mr. Baron Graham. Was it loaded ? — ^A. No, it was half loaded. 

Mr. Law. How long after high water did buFge» go over ? — ^A. 
Not long after. 

Q. Did you ever see any barges go over except at high water ?-^A. 
No, I did not. 

Q. How long was there water to go afier high water > — ^A. Not 
above half an hour after high water. 

Q. How long before high water could they go ? 

Mr. Makbyat. I object to the question you are asking. 

Mr. OuBNET. I submit it is a perfectly regular question, the hour 
Taries at every tide, and yon have a right to ask how long before high 
water he could go. 

Mr. Baron Graham. It is a little assuming that Peter boats were 
in the habit of going through. 

Mr. Law. How long was there water enough before and after 
high water for boats to go over ? — A. Not above half an hour before 
and after high water. 

Q. Had you been engaged there in the fishing } — ^A. A little. 

Q. How long was there time for the fish to pass over Grain Bridget 
—A. Very little time. 

Mr. Platt. God bless my soul I 

Mr. Law. May not that prevent yoiir fish passing ? 

Mr. Marrtat. They were under your care. 

Mr. Law. Since the time you* first knew Grain Bridge how mac6 
has the surface been raised ? — ^A. I suppose more than two feet. 

Q. What did you say } — ^A. I suppose two feet or more. 

Q. Have you seen the mouth of the harbour— of Yantlet Harbooi^ 
«— A. Yes, all cored up with mud. . 

Mr. GuRNEY. That is the old harbour, which is closed^ I beHeve, 
occasioned by this very stoppage. 

Mr. Law. Have you ever observed the ddes of the Medway and 
the Thames?— A. Yes. 

Q. Did you ever see them meet ? — ^A. Yes. 

Q. How near to Grain Bridge?— A. I cannot justly say, it is so 
long ago. 

Q. Now at the^time they met could boats pass from Yantlet to 
Colemouth at the time that the tides met ? — ^A. No, not unless it was 
^ very good tide. 

[Cross-examined by Mr. Pollock.} 
Q. Did you evter go through in your life more than once ? — ^A. No. 
Q. Did you ever see any other go across except that one barge in 
your life ?— A. No, I never knew them often in that harbour I have 
known them in Whitstable, and down there. * 
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Q . Do you know how much water that barge drew } — A. About 
two feet and a half. 

Q. How many years did you lire in that neighbourhood }— A. I 
never lived in that neighbourhood at all. 

Q. Did you not live there at the time you went through ?— A. No, 
I was bred and born at 

Q. Did you go for any purpose than to see whether there was wa* 
ter enough for the barge ? — ^A. Yes, to get round to Frindsbury. 

Q. How many years is that ago? — ^A. Upon my word I cannot tell. 

Q. How many do you think ? — ^A. I am eighty-four next month. 

Q. How many years ago do you think ?-^A. I was about fourteen 
years old at the time. 

Q. Then it was about seventy years ego. It was at a high spring 
tide? — ^A. Yes. 

Q. Those tides happen about once a fortnight? — A. Yes^ 

Q. So that tor about an hour once a fortnight a boat might have 
gone through ? — ^A. Yes. 

Mr. GuRNEY. Or a barge. 

Mr. BoLLAND. The springs last four days. 

{JAMES BATES sworn. Examined by Mr. Mzrehouse.] 

Q. How old are you? — ^A. Seyenty^seven. 
■ Q. Do you remember the Island of Grain ?«— A. Yes. 

Q. What year was it when you first knew it? — ^A. In the year 1 756. 

Q. Were you in the practice of going backwards and forwards 
there then ? — ^A. In the year 1760 1 was in the practice of going with 
a horse carrying m^t ai^d hops, 

•Q. Did you go at any particular tiQie ?r^A. No^ according as the 
malt was required at the farm houses ) at that time of day malt was 
sold for 2s. a bushel. 

Q. Were you never stopped on the road ? — ^A. Yes, at Bridge. 

They used to tell me at the Stag, kept by one Thomas . — y when 

the water was over, and I have been there three hours and then the 
water was up to the horses belly. 

Q. Did that happen to you several timi^, that you were obliged to 
wait ? — A. I used to get pretty well acquainted with the tide and then 
we did not use to go at those tides. 

Q. How long were you in the habit of going backwards and for- 
wards ? — ^A. About ten years, but not ialways with that j I went part 
pf the time as a servant man with a team^ 

Q. Never mind that ; but you were in the habit of going back- 
wards and forwards ten years ? — ^A. Yes. 

.Q. During that ten years did you observe any alterations on the 
road ? — ^A. Yes, they were forced to make alterations ; they were 
obliged to carry fiirzes, and such like, or we should have been swal- 
lowed up in the swash way, waggons and all 5 we then went down 
.^ovl up again. 

Q. Then was there a good deal of furze and things of that sqrt ?-r9- 
A. They were obliged to keep that renewed, they kept raising it. 
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Q. How much higher did they raise it^ dd y6U think >-^A. About^ 
three feet possibly during that time. 

Q. During those ten years ? — A, Three feet. 

Q. What was the form there 5 smdght that Way, or that way ? 
(Describing it) . — ^A. We went straight in that way as the road went, 
we went down and up again ; it laid in a hollow where the current 
ran, it washed away the soil, but where the furze laid it stopped the 
flow of the water. 

Mr. Baron Graham. The currefit ran pretty strong in the hollow 
way ? — ^A. Yes, my Lord, very strong. 

Mr. MiREHousE. Were you ever employed to carry any bundles 
there yourself ? — ^A. No, I used to carry them in the waggon ; things 
of little worth we used to lay them down at the side. 

Q. Did you ever see any boats there >— A, Yes, I have secA hoaU 
that have gone all the way from Yantlet to Colemouth. I had a 
brother who used to look after the lobsters at Yantlet, at the time One 
Thomas Constable lived there, till such time as the market boats came 
down to fetch lobsters there, and when I have been there we have 
taken the boat to go a shooting the wild fowl and we have gone along 
through this place to Colemouth. 

Mr. Baron Graham. Your brother went with lobsters, and you 
went to shoot wild fowl in a boat } — ^A. Yes. 

Q. Over this place? — ^A. Yes, my Lord. 

Mr. MiREHousE. Was that often that you went over? — ^A. Just 
at the time of the water in bard weather. 

Q. How often have you been over ? — ^A, Perhaps £vq times^ we 
used to go over in hard weather. 

Q. But all your life ? — ^A. I suppose ten titnes. 

Q. Have you been lately to see the place ?. — ^A. Yes, I went vdths 
gentleman, and I was astonished how they had raised it. We vised 
to go over with the horses, and they used to go with a hurrah for feat 
they should stick, the place was so narrow, but not very wide o^ct, 
and they hurrahed them through for fear they should stick fast. 

Q. Then it is quite altered now to what it was then ? — ^A. Oh 
bless my soul yes, it has been raised very much. 

Q. Is the road raised as well as the foot-path > — A. It was dug 
away, the bridge was -, the middle was taken away five feet, or it may 
be more. 

Q. Higher } — ^A. It appeared to me to be higher in the middle 
than what it is at the two ends. 

Q. How much higher from the appearance do you think now is 

the road than when you were a boy, how many feet higher ? ^A, 

Six feet higher. 

Q. I suppose you do not speak exactly?— A. No, I cannot Speak 
eicactly, but from the appearance with my eye. 

[Cross-examined by Mr. PtATx.] 

Q. Are you quite sure it is not eight feet higher ? ^A, No I am 

fiot sure of that, I only go by my eye. * 

Q, You renjembef the old road in 1756 !— A, Yes, 
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Q. H<iw lolig did yeu live in that neighbourhood at that time?— 
A. I did not dwell in the neighbourhood^ only travei-sing. 
Q. Where did you live ? — ^A. At Frindsbury. 
Q. How often had you occasion to go there ? — ^A. Eight or ten 
times during the year ; I cannot be accountable to that. 

Q. How many years were you in the habit of going there ? — A^ 
Twenty years. 

Mr. Baron Graham, I thought he said ten years. 

Mr. Platt. Which was it, ten or twenty years > 
Mr.% Gurnet. How many years did you use to go there ? — ^A. I 
had a brother who lived at Wall end, and I used to go there. 

Mr. Platt. How many years did you use to go there? — ^A. 
Twenty years altogether. 

Q. The old road was always higher than the salts ? — A. No, low- 
er than the salts ; I used to put those furzes to raise it. 

Q. Now do you swear — have a care, my man, — ^Do you take upon 
yourself to swear that the old road was below the salts ? — ^A. When I 
was down there I could not see over the salts, it laid in a vedley. 

Q. How broad was the valley which you speak of ? — ^A. Not very 
l^oad. 

Q. Two feet ? — ^A. I consider it was six feet. 

Mr. Baron Graham. He means the valley in the road. 

Mr. Platt. Yes, my Lord. Do you mean to say that was lower 
than the salts ? — ^A. It appeared to be at the bottom of a valley, the 
salts appeared to be a good deal higher at low water. 

Q. You consider it was lower than the salts ? — ^A. It appeared to 
jne to be so. 

Q. The water used to wash away the road a good deal ? — ^A. Yes, 
for they laid furzes, and then they had used to stop the road. 

Q. Did not the washing away of the road make a hollow ? — ^A. The 
furzes stopped the guUage. 

Q. Did not the water wash away a portion of the road from time 
to time ?— A. Certainly. 

Q. And did it not make this hollow in washing away these por- 
tions of the road ? — A. Yes. 

Q. In order to repair that it was necessary to put bushes and 
furzes there ? — ^A. Yes, we were forced to keep it filled up with 
bushes. 

Q. When you went across to shoot wild fowl you chose the hard 
weather? — A. Yes. 

Q. And then of course the water rose higher than at other times? 
—A. According to the springs. 

Q. Were not the spring tides higher at this time in hard weather? 
i — ^A. According to the winds, which makes a very great addition to 
the tide sometimes. 

Q. By hard weather do you mean windy weather? — ^A. Yes, 
which blows the tides in. 

Q. Does not that make the water more turbulent ?— A. Certainly. 

Q. So that the spring tide would splash Over this place more at 
jthat time than any other ?— A. Certainly, 
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Q. B<m JDsny times did you go over this place ?— -A. I csimotbe 
accountable tothat^ sometimes in the winter I would go^ according to 
the weather. 

Q. Can you swear you went fire times durikig the whok twenty 
years ? — ^A. I suppose I did. 

Q. Will you swear double that ? — ^A. No, I never kept any account 
of the times, I never thought of being called to question about it. 

Q. Did you ever meet any boat when going over ? — A. No, I do 
not know that I ever did, at that time there was a deal of water there. 

Q. A Thomas Stephens kept the Nag*s Head^ did not he?— A. 
Yes. 

! Q. And while you stopped there you drank some of his becr?- 
A. Yes, I took care not to drink much, for fear I should be drowned. 

Q. But he was very glad of your company those three hoan,V 
suppose ? — ^A. I suppose so. 

Q. Do you remember Stephens keeping you there ratlier too long 
sometimes? — ^A. Yes. 

Q. Did not he keep you sometimes till the water was high?— A. 
I have gone when the water was too high, but he used to stop me 
when they got to know ^ he used to stop me to prevent my cooung 
back again j twice I went and had to come btfck again. 

[Re-examination .] 

Mr. GuRNEY. Twice you went and had to come back again?— 
A. Yes. 

Q. How far was Stephens's boose from Grain Bridge ? — ^A. Tvro 
miles. 

Q. His house was at Stoke ? — ^A. Yes. 

Q. For how many years did you go there altogether ? — A. About 
ten years, as near as I can guess, carrying malt. 

Q. And how many years more visiting your brother ? — A. I can- 
not give any account of that. 

Q. Was it several years more ? — A Yes, several years more. 

Q. When you went with the malt how often did you use to go ?— 
A. Once a month, and sometimes twice, to one house and t'other, to 
Gudge, and Higgle, and Sturbuck. 

Q. To three different persons ? — ^A. Yes. 

Q. Did your brother live in the Isle of Grain ? — ^A. Yes, just »t 
WaUEiid. 

[MAJOR RAYNER sworn. Examined by Mr. Rbcobder} 

Q. How long have you known Yantlet Creek ? — ^A. Fifty-s^ 
years. 

Q. How old are you now ? — ^A. I am in my seventy-sixth year. 

Q. What way of employment were you in ? — ^A. A fisherman. , 

Q. Have you ever been to Colemouth ? — ^A. I used to work m 
Colemouth ^ I served my time in Chatham river. 

Q. And used to work at Colemouth ? — ^A, Yes. 

Q. Did you ever go from Colemouth into Yantlet Creek ?-^A. N^' 
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i never went over the stray way^ but I worked a good deal Ia Uie 
creek 3 it used to form what was called Gr^n Bridge^ but I do not re^- 
member ever seeing any bridge. 

Q. When you worked in Yantlet Creek did you ever go from Yaat- 
let to Colemouth ? — ^A. No. 

Q Have you ever seen boats come to the stray way ? — ^A. Whae I 
was working at Colemouth a Mr. Sanders came to me over the stmf 
way from Colemouth. 

Mr. Baron Graham. What did he come in > — ^A. In a Peter 
boat. 

Q. What was Sanders ? — ^A. A fisherman belonging to Deptford 
Creek. 

Mr. Recorder. Did he come over that which was called the 
«tTay way in his Peter boat ? — ^A. Yes, over that which was former- 
ly called the Grain Bridge. 

Q. Yon speak of Sanders's Peter boat ; did you ever see him come 
more than once ? — ^A. No, only that time. 

Q. Have you seen other boats > — ^A. No ; I have seen other boats, 
but I never saw any come over except that boat 3 I have seen them 
hauled over, but never saw them come over. 

Q. Do you recolleci seeing any thing in the stray way when the 
tide was going over? — A. Stones 3 large stones and little shells laid 
for the waggons to go over 3 the water used to run very strong over 
those atones, that it made the creek deep, towards Colemouth it made 
the water deeper* 

Q. Have you seen this place since then, what sort of stones were 
there ? — ^A. They were stones about a foot and a foot and a half 3 a 
kind of square stones, not quite 3 some abbnf^ eight inches broad. 

Mr. Marrtat. Stepping stones, I suppose. 

Mr. Recorder. Have you seen it lately ? — A. I saw it about 
twelve months ago. 

Q. Was that l^fore it was cut through ? — ^A. No, I have been there 
a good many times after seeing the Peter boat coming over 3 I work- 
ed there a long time 3 I went away before the mutiay was, and when 
I came back again it was stopped up very much indeed. 

Q. That was in 1797? — ^A. Yes. 

Q. Have you seen it since the mutiny was ?— ^A. Yes, I saw it last 
Monday. 

Q. That was after it was cut through ? — ^A. Yes. 

Q. How lately had you seen it before it was cut through ? — A. 
About twelve years. 

Q. Did you see it about twelve years after the mutiny again ? — ^A. 
No, about twelve years ago that was, it waa twenty-seven years ago 
since the mutiny. 

Q. Did it appear to you one step higher than it was in 1797, when 
the mutiny was } — A. No, I do not think it had been risen much 3 
there was a parcel of shells for the waggons to go along 3 a large 
wall was raised before I snw that there, but it was laid for the 
waggons. 

Q. How high do you think that large wall was ? — ^A. I caimo^ 
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ssy i I tMnk it was raised three feet bighei^ than it was raised ho* 
fore. 

Mr. Marrtat* That is the foot-path. 

[Cross-examined by Mr. Marry at.] 

Q. How long did you work at Cokmouth ? — I do not me^tn to dis- 
pute any thing you say.— ^A. I worked in Colemouth eff and on 
above twenty years. 

Q. And how long did you work in Yantlet } — ^A. I worked very 
little in Yantlet^ only Justin the summer season when I used to work 
at the south shore. 

Q. Then you did not work above twenty-one years in the two ? — 
A. Not above twenty-one years ! Oh yes, fifty years. 

Q. I mean in the creek ? — ^A. Yes, following the work from oiic 
place and the other, fifty years 5 at times that was my harbour. 

Q. You told us that Sanders you remember coming over in his 
Peter boat } — A. Yes. 

Q. Do you mean you saw him come over, or that he came to you 
to Colemouth? — ^A. He came to me in Colemouth. 

Q. Did you see him pass over, or did he only come to yow to Cole- 
mouth after he passed ? — ^A. He came to me ?Jongside. 

Q. Did you see him come over Grain Bridge, or merely that he 
eame to you } — ^A. No, I did not see him over. ' 

Q. So I thought, from the nature of the evidence^ you did not see 
him go over ? — ^A. No, I did not. 

Mr. GuRNBY. He dbuld not come any other way. 

Mr. Baron Graham. Then we cannot tell whether he hauled the 
boat over. 

Mr. Marryat. Did you see many boats hauled over 1— — A. Never, 
only two. 

Q. What distance were you from Grain Bridge when Saaders 
came to you in Colemouth Creek ?--*A. About a quarter of a mile 
down the creek. 

Q. I ask you whether those boats that you have seen hauled over 
were they smuggling boats ? — ^A. I could not tell whether they were* 

Q. I do not mean to accuse you of smuggling, but did they not 
land their goods ? — A. They put some goods out upon the marsh>but 
that was before they came to the stray bridge, but that w^ a good 
while before high water they hauled over the boat j they could haul 
over an hour before high water and get away into the Medway. 

[Re-examined by Mr. RecordiIr.] 

Q. Were there any persons in the Peter boat with Sanders > — A. 
Only a servant. ^ 

Q. One, or more ? — ^A. Only one. 

Q. He and one servant in the Peter boat when he came tOYea^^* 
A. Yes. ^ 

Q. Was it a boy ?— A. Yes. 

Q. What age might he be >— A. I think fourteen years old. 
• Q, Was there water enough then to float them over > — ^. Yes, 
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there was two feet over it when he eame to me^ I am craite ckar 
ofit- 

Q. He came from Yantlet^ Sanders did ? — ^A. He came from Yaiit<- 
let, not the ColemQuth Creek ; there were two feet of water at the 
time. 

£NICHOLAS COLLINS sworn. Examined by Mr. Gurnet.] 

Q. How old are you ? — A. Old } Sixty-four. 

Q, How old were you when you fii-sfc knew the We of Grain and 
Yantlet Creek ? — ^A. Why I was bred and bora upon the We ctf 
Sheppe^^. 

Q. Did you know the Isle of Grain and Yantlet Creek when you 
-were a little boy } — A. Yes, I used to go round with my father^ 

Q. Where did you go. to }-^A. Right round the island. 

Q.. Did you go in at Colemouth > — ^A. Yes. 

Q. And where did you go out ? — ^A. At Yantlet. 

Q. What wefie you in ?— A. In a skiff. 

Q. With your father f*-^A. Yes, my father's own boat. 

Q. Did you come back from Yantlet to Colemouth ? — ^A. Yes, we 
have come in that way* 

Q. What was the purpose of your going there?-^A. Mushrooming 
all round the island. 

Q. What, did you use to land and pick up mushrooms ? — ^A. YesL 

Q. How many times have you gone through >-r-A. Three times, 
twice with a Custom**house galley and twice with my father. . 

Q. How often with your father ? — ^A. Twice with my father and 
twice with a Custom-house galley, through and back. 

Q. Weie you in the Revenue cutter, the Defence, Captain Fish?-*- 
A. Yes. 

Q. When was that }^-^A. Six and forty years ago since I was in 
the cutter. 

Q. Did Captain Fish ever send you through the creek ?-*-*A. No> 
lie was with us in the boat. 

Q. How long is that ago ?-^A. Forty rsix years ago. 

Q. What made him go into the creek ^--^A. To cut off a vessel. 

Q. What vessel was there j where did you see a vessel >— ^A. We 
saw a vessel going to Sheemess which we knew very well was a 
smuggler. 

Q. Where was your cutter when you saw her }-*^A. Off the Yant* 
Jet. 

Q. What wa^ the state of the wind ?; — ^A. About south-east. 

Q. Much or little } — ^A. Veiy little of it, and the ebb tide was 
done. 

Q. What did the captain do to catch the smuggler >-*«^. He row« 
ed through there. 

Q. Did he man a boat ?-^A. He manned the galley with eight 
hands. 

Q. Did he put any thing on board ?->^A. No. 

Q. The atm chest ? — ^A. Yes, we always do that. 

Q 
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Q. Where did you go to >— -*A. Right throogh to C!oleinouth. 

Q. How much water does a galley draw ? — ^A. About a foot when 
light. 

Q. But with your men and the arms chest in it >-*A. She was very 
long, she drew about a foot. 

Q. Did you go through to Colemouth into the Medway } — ^A. Yes. 

Q. And cau^t the smuggler ? — ^A. Yes^ between the Colemouth 
and Saltpans. 

Q. You know Grain Bridge ? — ^A. Yes. 

Q. Did you in going find watei enough to float there ? — ^A. I nerer 
knew the bridge there^ 

Q. Did you find plenty of water there ? — ^A. Yes, plenty at baM" 
tide, which it was when we got there. 

Q. Did you go through with the men in the boat ? — ^A. We i^ 
rowed right through, not one of us got out. 

Q. When you caught the smuggler did you take the tubs oat ? — A. 
Yes. 

Q. What did you do with them ? — ^A. Put them into the boat and 
came back again to Yantlet, back to the cutter. 

Q. How many^ tubs were there ? — ^A. One hundred and twenty. 

Q. Did you find water enough to float them back ? — A. Yes^ it was 
almost high water when we got back. 

Q. With one hundred and twenty tubs did you draw more water 
than before ? — A. Yes, a couple of feet, or a foot and a half. 

Q. Did you ever see any persons at work upon that hard way rais- 
ing and mending it ? — ^A. Yes, and I told them they were doin^ 
wrong. 

Q. Did you tell them why they were doing wrong ? — ^A. I told 
them they were doing wrong in stopping the navigation up. 

Q. Has the raising of the hard way had any effect upon filliag vp 
of the creek ? — ^A. Yes, it has, and upon Yantlet harbour too. 

Q. What effect has it had ? — ^A. llie place being open saved msuj 
boys and mens lives. 

Q. But has the stopping up that place made Yantlet deeper or 
shallower } — ^A. Shallower. We used to lie there in ten feet water 
in low tide ; the lobster smacks used to lie there. 

Q. You say some vessel of yours lay there with ten feet of water, 
what vessels were there > — ^A. A lobster vessel that we had ; they used 
to lie there in ten feet water at low water. 

Q. And in that part what depth of water is there now ?•— oA. Now 
not two feet. 

[Cross-examined by Mr. Pollock.") 

Q. Whereabouts did you take the smuggler ? — ^A. Between the 
Saltpans and (lie point of Colemouth. 

Q. Do you remeiooiber who was the master of her ? — A. No. 
^ Q. Did you jgive ten tubs back again out erf the cargo? — A. No, 
we gave twenty j there were one hundred and forty. 

Q. Were you present at the taking of any other smuggler ?— -A* 
Not there. 
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-' Q. About that time while you were with Captain Fish >— A. No. 
Q. How long were you with Captain Fish ? — ^A. One year. 
Q. How many years is this ago ? — ^A. Forty-six. 

[Re-examined, by Mr. Gurney.] 

Q. Is Captain Fish living or dead } — A. Yes, dead. 

Q. At what time did you leave the cutter to go into the galley ?-— 
A. About ten o'clock in the morning. 

Q. And what time did you get back ? — ^A. About one o*clock. 

Foreman op the Jury. Did you sail through ? — ^A. Yes, with 
the wind to the eastward. 

Q. Sailed through all the way ? — ^A. All the way, we had our lug 
up. 

Q. How long were you going there ? — ^A. About half an hour, or 
three quarters of an hour. 

Q. Did you get aground at all ? — A. No. 

Mr. Gurney. You say your captain and mate are both dead ?•— 
A. Yes. , . 

[ANDREW BROWN sworn.] 

* Mr. Gurney. I do not want you, you may stand down. 

[THOMAS NICHOLLS, Esq. sworn. Examined by Mr. Law.] 

, Q. Do you reside at. Clapham? — ^A. Yes. 

Q. What age are you } — ^A. In my eightieth year. 

Q. Do you recollect the year 1758 ?— A. Yes, 1757 or 1758. 

Q. Before that time were you in the habit of going in a Peter boat 
with a person of the name of Clarke, a school-fellow of yours ? — ^A. 
Yes, whose father was a fisherman, who kept a public house called the 
Boatswain and Call, at Cockham Wood. 

Q. Where is Cockham Wood ?— A. Just below Upnor Castle, on 
the Medway. 

Q. Have you ever passed from the Medway to the Thames ? — ^A. 
Yes, and went over to Leigh. 

Mr. Gurney. It is a town opposite to the Yantlet, my Lord, in 
Essex. 

; Mr. Law. Do you know the place they call Grain Bridge } — A. 
No, I do not, I never was over there but once, and returned Uiere the 
next day ; that is all the knowledge I have of that place. 
.' Q. When you went from the Medway to the Thames did you go by 
land or by water ? — ^A. By water. 

Q. Which way did you go } — ^A. Through Colemouth, and came 
into the Thames at the other mouth. 

Q. Through Colemouth and Yantlet mouth ? — ^A. Yes. 

Q. Did you meet with any obstruction in the passing from one to 
the other ?— A. Not that I recollect. 

Q. Which way did you return the next day ?-t-A. The same way. 
• Q. By water. And without meeting any obstruction } — ^A. Yes, the 
same way through the gut, without meeting ony obstruction. , 
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. A JuBtHAN*. Him many years is that ago }^^A» la the year 
1757 or 1758, 1 am BOt certain which, I was a sdiool-boy then« 

[JAMES RUSSELL sworn. Examined by Mr. Mibehouse.] 

Q. You were the boatswain of the AchUles ^^-^^A. Yes, to thfe Achilles. 
' Q. How long ago is that^-^A. In 1797, at the mutiny at the 
Nore. 

Q. What did you see Utiea } — A. I was in a merchant brig then. 

Q« Tell u6 what you saw then ?— *A. A man of war*s boat oatne 
alongside, about nine or ten o'clock at night, and borrowed our small 
boat to carry some papeis to She^ne8s,.their boat drawing too mttcft 
water to get through. 

Q. Did you go with your boat ^-^A. I went with the boat. 

Q. Where did you go to ? — ^A. I went through the Yantlet till they 
got no more water, and they htunched the boat about forty &et off 
into another creek. 

Q. About what time of the tide was this ? — A. About one o'clock^ 
before high water. 

Q. How long ? — ^A. About an hour or an hour and a half. 

Q. If you had waited till it was high water the boat could have 
gone further up ? — ^A. It could. 

Mr. Baron Graham. It could have gone further np ?-«-A« Yes. 

Mr. MiREHOusE. If you had waited an hour and a half would 
there have been water enough to have gone up ?— A. I cannot teU that, 
not having been theie before, 

[Cross-examined by Mr. Platt.] 

Q. If you had waited till high water you could have got hi^er up, 
but whether you could hare got across you oannot teU ?•— A. No, I 
cannot. 

Q. It was a much lighter boat than a man of war's boat >-«^A* k 
tour oared skiff, which drew six inches of water. 

[JOHN NEWMAN sworn. Examined by Mr. ll£Coiii>£B.] 

Q. What business are you } — ^A. Fisherman and dredgerman. 

Q, How long have y<»tt known Yantlet Creek l-^A. Abbut six 
and thirty years. 

Q. What is your age ? — A. About fiffcy'^six years of age. 

Q. Do yott know that spot called Giain Bridge ^'^^A. I know the 
stray way, but I never saw a bridge there. 

Q. Have you ever been over there ? — A. Once. 

Q. How did you go over ? — ^A. In a boat, 

Q. What sort of boat ? — ^A. A fourteen^foot skiff* 

Q. Where did you go to? — A. Up to Chatham. 

Q. Passed through Yantlet up to Chatham ?'-**A. Yes^ through 
Yantlet, Ihnmgh Coiemonth. 

Q. Did you meet with any obstraction betvveea Yantlet Harbcmr 
and Colemouth >«*-A. Yes^ we did* 
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Q, What was it h^A. In getting over the stray way we bad some 
rope in the boat and a part of an anchor stock, half an anchor stock } I 
fitaid in the boat^ and Ihe other two people took the oars out^ and the 
anchor stock, and some part of the ropc^ and I staid in the hoal^ and 
then the boat went OTer. 

Q. How long ago is that ^^^-Ai. Four and thirty years ago. 

Mr. Baron Qejlmau. How did you goover> with a sail N-*^ No« 
two men stepped out and I staid in, 

Mr. Recorder. How did they get it over 1 — ^A. The people got 
eut and pushed her oTer> but there was walsr enough neariy to float 
her. 

Q* About what time of the day was it^-^A^ To the best of my re- 
<x)llection it was between twelve and one, I cannot say ^actly, 

Q. Before or aiier high water >^^A. Before high water* 

^Cross-exatmned by Mr. Marryat.}* 

Q. Can y<ra tell us correctly the time of the day within any tea* 
sonable certainty ; the time of the day } — A. I think it Was between 
twelve and one o clock. 

Q. Can you tell us with any certainty h-^-A. Not for a few minutes 
whether it was after or before. 
. Q* Did you take the ground ?«^A , I do not think we took the ^und* 

Q. What height of water was there into which the men got out ?--^ 
A. I suppose twelve inches, or what ihey call a foot. 

Q. And the men got out into this foot of water ?-^A. Yes. 

Q. If it was so nekr high water why did you not wdt till high 
ivater } — ^A. Because our master tx)Id us to make haste to put the 
things in the store-house at Chatham. 

Q» How did you get there !^^A. We xowed from Colemouth to 
Chatham. 

Q. Is that the only voyage you ever attempted } — ^A. That is the 
otlj time I ever went over there. 

Q. How long have you lived there ?^-A. All my youth at Chal« 
ham, it is six and thirty fsnn since I first knew Yantlet. 

Q. And you have lived at Chatham all your life ? — ^A. Yes. 

Q. And that is the only time you went over ?•— A. Yes. 

Foreman op the Jury. Where was the vessel? — ^A. It was 
lying on the north side of Yantlet. 

Q. How did you go back ? — ^A. We rowed round to Sheemess and 
found the vessel there. 

Mr. GcTRNEY. You went through > — ^A.. Yes. 

Q. Did that give you the advantage of the tide in returning? — Am 
Yes, it did. 

Q. That was the reason of going through ?— A. Yes. 

[JOHN MUNNS sworn. Examined by Mr. Gurney.] 

Q. How old are you ? — A Seventy-six. 

Q. How long have you known the Isle of Grain and Yantlet Creek ? 
•—A. I suppose about sixty years^ thereabouts. 
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^ Q. Do you remember the pliK» called the stray way at Graia 
Bridge ? — ^A. Very well. 

Q. When you first knew it what sort of way was it from Stoke in- 
to Grain ? — ^A. It was quite a hollow way. 

Q. Did they use to lay any thing down for the cattle to go over ?— 
A. They seemed to lay down some bavin-wood^ and shells^ and stones. 
. Q. Is the path higher now than it was at that time > — ^A. I have 
not seen it for seven or eight years ago^ but then it was a great deal 
higher. 

Q. When you were young did you ever go through it in a boat?— 
A. In a small boat about twelve feet long. 

Q. How many times have you gone through ? — A. Once iriit a 
gentleman a shooting. 

Q. Was there water to float you ?-*A. Oh^ plenty of water. 

Q. Where did you live when you were young ? — ^A- At Erith, ncai 
Woolwich. 

- Q. Did you use to go with your barge any where ? — A. AH roond 
these islands and holes and comers^ and do now. 

Q. Have you ever seen any vesseb go through besides your own> 
^— A. I have seen the sails over land as if they were going through. 

Q. Peter boats and others ? — ^A. Yes. 
' Q. You have seen their sails as if they were going through ?— A* 
Yes. 

Q. You say when you went a few years ago you found it greatly 
altered >— A. Yes, a great deal higher. 

[Cross-examined by Mr. Pollock.] 

. Q. You never went through with your barge > — A. No. 
Q. How many inches did your boat draw ? — A. Three inches. 

[Re-examined by Mr. Gurney.] 

Q. But if she had drawn more she would have gone through ?— A. \ 
If she had drawn three feet of water she might have gone through. 

A Juryman. Did you sail through or row? — A. We rowed 
through. i 

Adjourned till nine o'clock to morrow. 
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THIRD DAY. 

Friday 27th August^ 1824. 
The Jury were called over and answered to their names. 

[ROBERT JEWISS sworn. Examined by Mr. Gubney.] 

Q. How long have you known Yantlet Greek ? — ^A. Three or four 
and forty years. 

You need not be afraid of telling what you have done. 

Mr; Baron Gbaham. You need not be afraid. 

Mr. GuRNBY. I was surprized at some o£ the answers yesterday, 
which induces me to give that intimation^ my Lord. No harm can 
come to you ^m takLig tubs, for it is more than three years ago. 
Have you gone several times through the Yantlet Creek ? — A. Yea^ 
several times when I wa$ a boy, along with my master. 

Q. What was your master ? — A. A fisherman. 

Q. In what kind of boat did you go ? — ^A. In a Peter boat and in 
a skiff. 

Q. .What kind of boat was the Peter boat? — ^A. A boat to carry 
flounders and fish to London. 

Q. It carries a sail and a mast. — A* A mainsail and foresul. 

Q. Sometimes did you go round the Nore with such a vessel as 
this.? — ^A. Yes, sometimes. 

Q. At what time of the tide did you go through Yantlet to Cole- 
mouth ? — ^A. About two hours or two hours and a half before high 
virater, at the top of spring tides. 

Q. Could you ever go at the top of neap tides ? — ^A. Never, as I 
know of. 

Q. Did the wind make a difference ? — ^A. A strong north or north-* 
east wind always makes a greater flood in there. 

Q. How many days at spring tides could you go through there ?— - 
A. Four or five days. 

Q<. How many times can you speak to having gone through? — 
A. We used to go for three years running, when the tide served, to 
come from or to go to London. 

Q. And how many times each year do you think you went throughl 
-—A. It might be eight or nine times in a year. 

Q. Did you find at that time of tide any difficulty in getting your 
boat over ? — A. No obstruction at the bridge at that time of tide, 

Q. Could the fish go from one river at thai time to the other ?— 
A* Yes, they could at that time of tide. 

Q. Have you seen the place lately ?-**A. Yes, I saw it once this 
summer ; in fact I have seen it almost every summer for these forty 
years past, for I am in the habit of walking up the Isle of Grain to 
get provisions. 

Q. Is the causeway now in the same state it was when youwers 
young, or higher ^•-'A. Oh bless you^ Sir, it is stopped up entirely* 
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Q. Is it in a very di£Ferent situation from what it was then ?^- 
A. Yes it was^ before they began to cut it last year. 

Q. Did you use to sail through or row through ? — A. According 
as the wind was. 

Q. Were there any quantities of fish in the creek at that time ? — 
A. Oh bless you, yes ; it was full of flounders, 

Q. Has that plenty of fish continued now, or ceased ? — A. There 
is fish now on each sidej but they cannot pass from one to the other 
because it is stopped up ; but there is fish on both sides^ on the C!ole- 
nouth side and on the Yantlet side. 

Q. If there had not been this obstruction the fish would haye gone 
from the Thames to the Medway, and £rom theMedway to theThames ? 
— ^A. Yes i and the boats coakl have passed and repassed as (key did 
when I was an apprentice. I was an apprentice in the year 17%\* 

Q. Did it afford a considerable supply of fish to the London markel^ 
—A. Yes 'y and saved many people s lives in rough w^ealher when 
they had to go round by the Nore« 

[Cross-examined by Mr. Marbyat.] 

You have been told, and properly told, that you are free from the 
consequences of any smuggling transaction. — A. I have been employed 
in smuggling transactions. 

Q. Have you carried tubs over there ?*<^A. Yes, I have many times. 

Q. You mostly carried tubs over there when you went ihaX way ] 
•— ^. No, we went to fish. 

Q. And when you carried tubs you were in some haste to get orer ? 
—A. Yes. 

Q. You went that way sometimes to avoid the Custom-hoiiae 
officers > 

Mr. Baron Gkaham • You went that way to avoid the Cusfem* 
house officers ? — ^A. Sometimes ) we very seldom met virith anyCns- 
-tom-hottse officers there. 

Mr. Marbyat. When you went with tuba you went sometimes to 
avoid the Gu8tom<-house officers ?--^A. We used to go with tubs for 
our own security, and for a short cut to the River Medway. 

Q. And yon made haste because, you sa y ■ A . To save the tide 

np the river ^ we wanted to go away. 

Q. And, you have said, when you went to avoid CuatCMn-hoose 
'officersr^A. We never vrent to avoid them i I never saw them. 

Q Did you sometimes, when you went to avoid the Castom-hoase 
'officers, draw your boats over ?«^A. No ^ we always took an oppor- 
tunity to see the water over. 

Q. You never unloaded }— -A. No. 

Q. Not any of the casks I — ^A. No ; I never took the tuba out it 

• the Yantlet once, but I have seen it done fifty times. My master's 
boat was a little boat, and his concern was but small ; fifteen tubs 

•or twenty, or as m^ch sometimes as twenty-five 5 as much as our 
little boat would take with safety. 

* Q. But you have seen others unload fifty times ?••— A. Yes $ a hun- 
dred tubs I hjave seen worked over there^ both gin and brandy* 
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Q. Wbat water did your master's boat draw? — A. She Was a four- 
teen-foot skiff. My master's Peter boat, with which he used to go to 
London market, used to draw two feet : when she has had the crabs 
and flounders in, and when there has been a north-west wind, we used 
to go through this creek. I could find plenty of water in Colemouth 
Creek, not above three quarters of a mile from the Grain Bridge, at 
least where it uSed to be, — six fathom at low-water time, where you 
may lay a seventy-four. 

Mr. GuRNEY. At six fathom water you may lay a seventy-four ?— 
A. Yes. 

Q. Six fathom is thirty-six feet. There are fishermen in Court who 
know it well. 

[Re-examined by Mr. Gubnby.] 

Q. You have said you have seen bbats hauled over fifty times ?*-^ 
A. Yes ; it was in a hurfy to get them over at half flood, when they 
had taken the goods out. 

Q. If there had not been a hurry, and waited till high water, could 
they have floated over without dragging ? — ^A. Yes j two hours be- 
fore high water, at spring tide, the tide flows so fast. 

Q. By getting over a considerable time before high water, was the 
tide up the Medway saved by that > — ^Yes, by that means. 

Q. You had more of the flood tide ? — ^A. Yes -, we could take an 
hour or an hour and quarter up to Gillingham. 

Mr. Baron Graham. Do you mean the tide coming in ? I do not 
know where Gillingham is. 

Mr. GuRNEY. It is near Rochester. They could get in an hour 
before high water^ and then they would have an hour's flood to go up 
to Rochester. 

[THOMAS PEAKE sworn. Examined by Mr. Recorder.] 

Q. What are you > — ^A. A day-labouring man. 

Q. How long have you known Grain Bridge ? — ^A. Ever since I 
Tvas about sixteen years of age. 

Q. How many years ago did you know it ? — ^A. Ever since I can 
remember j I am now seventy- two years old. 

Q. How was the water at that time ? — ^A. The water used to come 
over. 

Q. Could you go across at aU times from Stoke to Grain ? — ^A. No. 

Q. Have you ever been across on horseback ? — ^A. Yes, many times. 

Q. When you went across on horseback how was the water then > 
—A. Very deep j up to the horse's belly. I have rode across when I 
have been afraid, and I have been obliged to look to something to 
pilot myself across. 

Q. And obliged to look for a point to look across to pilot yourself? 
—A. Yes. 

Q. Did it continue in that state aU the time you lived in that neigh- 
tourhood? — ^A. Yes. 

R 
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Mr.BttfonORABAM. In that state? — A. Yes. 

Mr. Recorder. Where have you lived latterly ?— A. I Bved at 
Stoke^ at Alihallows^ at St. Mary*8, and at 

Q. How long is it since you left that neighbourhood^ so as not to 
see Grain Bridge ? — ^A. Abou t I can t tell exactly. 

Q. As near as you can guess ^ we do not ask to a month or two, 
or a year or two ? — A. About six or seven and forty. 

Q. Do you mean you have not seen it for the last six or seven and 
forty years ? — ^A. Not to live there. 

Q. But how long is it since you saw that place ?-— A. I have left it 
as long ^ that. 

Q. Wdl, have you seen it since > — ^A. Yes. 

Q. Was the bridge altered when you saw it again ? — ^A. TOeo / 
first knew it it used to be all quite upon aflat^ excepting in the middle; 
there was what they call a gut-way where the water used to run. 

Mr. Baron Graham. Through which the water passed ? — A. Yes. 

Mr. Recorder. Your work was upon land ; you used to be em* 
ployed upon land as a labourer > — ^A. Yes. 

Q. Have you ever been in a boat across this place } — ^A. Yes^ once. 

Q. Once you went across this place in a boat ? — ^A. Yes. 

Q. What sort of boat was that ?— A. A skiff. 

Q. Do you know to whom it belonged ? — ^A. Yes. 

Q. Whom did it belong to? — ^A. A person of the name of Black 
Franks. 

Q; About what time of the tide did you go through with this boat 
of Black Franks } — ^A. About high-water time. 

Q. Had the boat oars or sails at the time you went across?-* 
A. bars. 

Q. Did you row across > — ^A. Yes. 

Q. You rowed across in this boat at the time you crossed this bridge! 
—A. Yes. 

Q. Did you go from the Yantlet side to Colemouth, or Colemouth 
to Yantlet ? — ^A. Right through from Yantlet to Colemouth. 

Q. Did you return in the same boat, or go by land ? — ^A. We went 
to Chatham. ^ 

Q. Did you return in the same boat ? — ^A. In the same boat. 

Q. In the same boat did you ? — ^A. Yes. 

Q. Which way did you return ? — ^A, We went right up the river, 
and came ashore in the Isle of Grain. 

Q. Did you come into Yantlet before you came to the Isle of Grain ? 
—A. No. 

Q. Was there any difficulty in rowing over at that time } — ^A. Not 
right over the bridge ; we went over and never touched any thing. 

Q. You went over by rowing ?— A. Yes. 

Mr. Baron Graham. Without touching any thing by the oars ?" 
A. Yes. 

Mr. Gurnet. Without touching anv thing at the bottom ? 

Mr. Recorder. Did you touch any oottom wit^ your oars in gow^ 
•ver ?— A. No, we did not. 
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, Q. Yon 8»y you went over yourself? — ^A, Yea. 

Q. Did you see other boats go over? — ^A. Yes^ several) but I 
neTer went over but in that one. 

Q. But you have seen several boats go over ? — ^A. Yes. 

Q. Did they go over without any obstruction ? — ^A. I cannot tell 
you the particulm of that^ but I have seen them go over when I was 
a lad^ to and fro. 

Q. When they went over were there people in them ? — ^A. Yes. 

[Cross-examined by Mr. Pollock.] 

Q, You are very right to say nothing of any boat but that in which 
you were yourself. I suppose when you crossed^ if you had been 
riding, the horse*8 legs would have been in the water ? — A^ The 
^oTse s legs ? 

Q. Yes. — ^A. I came here to speak the truth and nothing more. 

Q. That was the same sort of tide as when you crossed over with 
the water up to your horse's belly. — ^A. There are some tides higher 
than others. 

Q. Was it not a high tide when you crossed over in the boat ?— • 
A. I have been over there when it was not such high tide^ and yet it 
has been pretty well up to the horse's belly. 

Q. How much water did your boat draw — ^your skiflP?' — A, How 
much water ? 

Q. Yes. — ^A. Not much more than a foot I should think. 

Q. So I should think. Did you help to row ? — A. No^ no ; I did 
not help row. 

Q. How do you know the oars did not touch the bank ? — ^A. Be^ 
cause I heard them say so. 

Q. Then there was a conversation about the touching of the bank ? — 
A. Noy no .otherwise than that $ that they said they got over without 
touching any thing. 

Q. T^en they were afraid of it ? — ^A. No, I do not think they were 
afraid. 

Q. Then how came they to talk about it : the marvel that they 
had touched nothing with the oars ? 

Mr. GuRNEY. He has not said marvel. 

Witness. I heard them say so $ I do not know they were afraid. 

Mr. Pollock. Who was Black Franks, a smuggler ? — ^A. No, not 
a smuggler ; a bum-boater. 

Q. A smuggler now and then ? — ^A. I do not know. 

Q. No tubs with him then ? — ^A. Not when I was there. 

Q. Who was in the boat ? — ^A. Only him and me. 

Q. No loading ? — ^A. No, none at all. 

Q. One of the Jury wants to know how wide this water was whei^ 
you crossed Grain Bridge with a boat : how wide was it ? — ^A. All 
right over the bridge between the two walls ? 

Q. How wide was the water at the bridge, at the gut? — ^A. I can.* 
not say how wide it is, I never see it measured : the bridjge I should 
Ijbildkis*— 
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Q. When you passed over in the boat>-r-A. When wewent.^ver 
in the boat I should thinks from wail to wall^ twenty rods. 

Q. How old were you at the time } — ^A. About sixty. 

Q. About sixteen? — ^A. No, God bless me, no ; sixty. 

Mr. Gurnet. Sixty years ago } — ^A. Yes. 

Mr. GuBNEY. It is from sea-wall to sea-wall> and the passage* 
way was in the middle ? — ^A. Yes. 

[JOHN ROSE sworn. Examined by Mr. Law.] 

Q. What age are you } — ^A. Fifty-three. 

Q. How long have you known the place. Grain Bridge ?— A. Evtr 
since! can remember. 

Q. Was you an apprentice to Robert Bell, a dredgermaa at Cbaiii> 
ham? — ^A. Yes. 

Q When you first knew Grain Bridge was there a wmter-way ?— 
A. Yes. 

Mr. Baron Gbaham. It never has been called a water^w&yj 1 
think you are assuming a little too much when you call it a water-way. 
Mr. BoLLAND. Mr. Law means not a legal water-wvy, but a 
place for the passage of water. 

Mr. Law. Did the water go over the stray way } — ^A. Yes, it did. 
Q. Have you seen Peter boats and skiffs there ? — ^A. I have seen 
both Peter boats and skiffs go over. 

Q. What was at the bottom where they passed over, the bottom ?— 
A. On the Grain side there was bushes 5 a kind of bushes, ^Eiggots, 
or bavins of some description, on the Grain side : on the wall side, 
the Colemouth side. 

Q. What was at the bottom ? — A. Stones. 

Q. Were the bavins laid upon the stones ?-— A. The stones veic 
on the one side, and the bavins were on the other side, on the Colt' 
mouth side, to keep the walls up ; stones on the eastern side snd 
the bavins on the other, to keep the wall up on the Colemouth side. 

Q. You say you knew this place forty years ago, were you there 
last year in August? — ^A. I had occasion t6 go to Sheerness in June 
of last year. 

Q. How long had you lost sight of this place when you went to 
Sheerness last June ? — ^A. I look upon it, six and thirty years, 

Q. What alteration did you perceive, if any, upon lodring at it in 
June last year ? — ^A. I found a nice, clever, complete, compact road, 
made of shells. 

Q. Was that clever compact road higher or lower than it used to be ? 
*-A. Oh, a considerable deal higher than the part where we used to 
go over with the boats. 

Q. How much higher do you think it was ?-~»A. I cannot tell, it 
is a question I cannot resolve : If I were to say three feet or four 
feet or inches, I cannot say : I should think it was three feet raised 
since the time I knew it, I could not say distinctly. 

Q. You are not asked accurately. — As To the best of my recoUeGtioa* 
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Q«Hoiirbigl] do you tbink it was higher than befdFeV--A.Tbtee)feet. 

Q. Had you lost s gbt of the bavins when you saw the compact 
^Qf^l } — ^A. Oh yes, no having j a nice clever shell road. 

Q. When you went to Sheerness you were going from Nortbfleet? 
..^— A. Yes. 

Q. Did you make haste } — A. I told my wife we had better bear a 
l^^d^ or we shoidd not get over the stray way ^ . I thought I shouM 
liave found it as I did before. 

Q» And you were astonished to find this stoppage ?— A, Yes, I 
-vras astonished to find this fine compact level road. 

Q, Do you know a Mr. Wishard ? — ^A. Yes, perfectly well 5 I had 
a pleasure-boat under my cha ge belonging to him. 

Q. Did you ever go with that across this place, this stray way ?— 
A.- I went once with Mrs. Wishard and her sister, and a gentlemaa 
pf the name of Munday, to a public-house. 

Q. Where were you going from ? — ^A. From Sheerness to Ldgfeu 

Mr. Holland. On the other side of the water in Essex. 

Q. Did it carry you over the bridge ? — ^A, It carried us completely 
over the stray way. 

Mr. Baron Graham. When was that, a great many years ago ?^— 
A. A great many years ago 5. the year 1792. 

Q. How many were in the boat ? — ^A, There were only me and a 
man of the name of H^dy. 

Q. How many were in the boat ? — ^A. And Black Frank and Brown 
stopped in the boat during the time we got over the stray way vvith 
our pleasure-boat, but I did not see any necessity for them to get out. 

Q. They went over? — ^A. Hardy went over with a boat-hook 5 
he pulled and I then pushed to keep it in the channel. 

Q. What state was the tide in then ? — A. It might be half flood 
«r better 5 during the time of her getting out it might be half flood 
or better. "* 

Q. If you had waited till high flood could you have got over ?— 
A. If the boat had been loaded and drawn two feet of water I could 
have got over. 

[Cross-examined by Mr. Platt.] 

Q. I think you say. Hose, you had lost sight of this place for sax 
and thirty years ? — ^A. Yes, as near as I can guess. 

Q. Then I take it you must have left that place when you were 
seventeen years of age 1 — ^A. I dare say I did. 

Mr. Law. That is reasoning. 

Mr. Platt. Suppose it is, what then. Then you left the place 
when you were seventeen years of age 3 — taking thirty-six from fifty- 
three it leaves seventeen. At what age were you an apprentice ? — 
A. When I was about fourteen. 

Q. Then you had not experience of this water except five years ?— 
A. None. 

Q. Three years, from fourteen to seventeen ? — ^A. None. 

Q. In the month of June last you went with your wife to tUs 
place ? — A. Yes. 
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0. And from what y<m reooUected of the state of the pkce before 
you escpected you could not get across ? — ^A. Yes. 

Mr. GuRNEY. You are wrong. — A. I was going by land^ not by 
water. 

Mr. Platt. You were going by hmd } — ^A. I was in His Majes« 
ty*8 service, it was my business to the captain of the 

Q. You were going by land, and you told your wife you should 
have to wade across } — ^A. I called her Nell ; I said Nell we must 
bear a hand, and yon must take some of your things off to get over, 
and I must take off my shoes and stockings. 

Q. But if you made haste you expected to get over without taking 
off your things ? — ^A. I expected we should have to pull off our shoes 
«nd stockings, I did not know how it was then, I knew how it bad 
been formerly. 

Q. You expected to get across by pulling off your things ?-— A. 
Te». 

Mr. Baron Grabam. Formerly that was the case, I think you 
need not labour that point further^ there can be no doubt ahont it. 

Mr. Platt. You say there was a hollow in one part of the road} 
—A. Yes, in what they called the stray way. 

Q. How broad was that hollow } — ^A. I look upon it at that time, 
I cannot exactly say, I never measured it. 

Q. Was it as much as three feet } — ^A. Oh, three feet ! ten feet or 
twenty feet from the rising of the Grain side to the upper part of the 
ming of the Stoke side. 

Q. The hollow was made by the water rushing there, was it not? 
-—A. That is a question that I cannot wish to say ^ it is hard for me 
to say it was made by the water. 

Q. Did it not wash away the soil >— A. I have seen the water 
making a rippling against the stones ; I have seen the Peter men 
pullingthe raggots up at the side of the banks to get a boat over. 

Q. They drew up the bushes and the soil too > — A. I cannot say 
the soil too -, they must have moved the soil by moving the biishes, 
it the soil was upon the bushes. 

Q. How many times have you been over ? — ^A. Twice, once vrith 
my father, who lost his life by there 3 we went Into Mr. Boxe*s ves- 
sel that laid in Yantlet Harbour, we lived in the old ships which were 
laid up in Sheemess for the people of the yard to live in, and there 
'wtee bulks projecting from the ship's side to drag up the goods, and 
my father, while drawing up the goods, he fell down a height of sixty 
fe^t and was smashed to pieces ; he was as good a father as could 
be, and left a widow and three children. 

Q. You went only twice ? — ^A. No. 

Q. Once with a pleasure boat } — ^A. Yes. 

[Re-examined hy Mr. Law.] 

Q. You have mentioned those bavins, and that they were put on 
one side occasionally' 5 would thete have been a free passage but for 
l^em } — ^A. Yes, there would have been no difficulty for a loaded 
boat or any thing else : I could have gone with my boat very well. 
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[JAMES BENNETT sworn. Exanuned by Mr. Boi^lano.] 

Q: What are you ? — ^A. A fisherman. 
Q. Whereat? — ^A. Lobsters and cod. 

ij. But where do you live ? — ^A. At Gravesend. We went to tbft 
N'orth Sea for cod and to Scotland for lobsters. 
Q. Do you know Yantlet Creek } — ^A. Yes. 
Q. How long have you known it ? — ^A. Forty-one years. 
Q. Did your business ever caiTy you there to remain any time ! 
-^-A. Three months. , 

Q. Which side, the Medway side or the Yantlet side ? — A. Wc 
used to lie in Yantlet Harbour. 

Q. And there you say you have laid three months ? — A. Tbree 
moiiths. 

Q. Did your business ever call you to Cdemouth ? — ^A. No, it did 
not. 

Q. While you were lying in Yantlet Harbour did you ever see any 
boats come in from the Yantlet end } — ^A. Yes, I have seen different 
boats come up together, some sail and some row. 

Q. Do you know Grain Bridge 1 — ^A. I was over it after some 
cbests. 

Q. What did you go in 7 — ^A. With a boat with four oars. 
Q. What chests were these ? — ^A. The chests were made for the 
purpose of holding lobsters. 

Q. How did you get over ? — ^A. We rowed right over. 
Q. Had you any obstruction ? — ^A. We went right over j we rowed 
oyer and found the chests a few stones throw the other side. 
Q. Did you find any obstruction } — ^A. Nothing of the kind. 
Q. You say the chests were on the other side of the stray way ^— 
A. Yes, towards Colemouth Creek. 

Q. And you went over without any obstruction ? — ^A. Nothing 
stopped us, and we got the chests back again. 

Q. How had the chests got there, had they been earned there}—* 
A. No, they had broken away from us in Yantlet Harbour. 

Q. They had broken away and you went there in search of thenu— 
A. Yes. 

Q. With lobsters in them } — ^A. Yes, they had lobsters in them. 
Q. And you found them over on the Colemouth side ? — ^A. Wl^ 
found them on the t'other side. 

Q. That is the only time you went over ? — A. That is the only 
time I went over, our business being at Yantlet Harbour. 

Q. How did you get back ? — ^A. We rowed right back and towed 
them all the way down. 

Q. Had you any trouble in passing over the bridge? — A. Na 
further than coming right along the middle all the way. 

Q. Tell me when you passed at Grain Bridge how wide was tht 
whole surface of the water ? — ^A. I suppose sixteen, eighteen, at 
twenty feet wide from wall to walL ^ 
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^ Mr. Baocoii Obahav. Was it coTered with water } — A. From 
aide to side. 

Q. From wall to wall ? — ^A. For the breadth of our oars it was 
covered. 

Mr. BoLLANp. Did you keep the middle channel ?— A. We kept 
flie middle channel. 

Q. You then returned that way ? — ^A. Yes. 

Q. Though you passed it only twice did you ever i^ee other per- 
aims pass it } — ^A. I never was present when they went over it. 

Q. Have you seen boats go down from Yantlet to Colemouth and 
return from Colemouth to Yantlet } — ^A. I have seen them go but ooC 
return again. 

Q. But did you see other boats come up ? — ^A. Yes^ I have seen 
other boats. 

Q. But you did not see the others return? — ^A. No. 

Q. But you have seen several which have come from Colemouth } 

Mr. Baron Graham. I understand him to say that he saw. boats 
as if they came from Colemouth. 

Mr. BoLLAND. Yes, my Lord. If they had returned must &ey 
have passed you at Yantlet, and must you have seen them ? — A. Oh 
yes, they must have come close to us. 

Q* Ajid you saw boats coming as if from Colemouth ? — ^A. Yes, 
several times. 

Q. Going into the Thames ? — A. Yes. 

Q. But you were never there at the time to see them go actually 
over ?— A. No, I never was. 

Q. What water did your boat draw ? — ^A. The lobster chests drew 
about sixteen inches, — more than the boat. 

Q. They had gone over of their own accord ? — ^A. Yes. 

Q. And you got over without the lobster chests touching^ or the 
boat?-r-A. Yes. 

Q. How far below Grain Bridge did you find your chests ?— A. 
About a couple of stones throw. 

Q. And you returned immediately } — ^A. Returned iqamediately. 

Q. From the depth of water you had going over can you say what 
time of the tide boats can pass there ? — ^A. No, I cannot say for that, 
not being there at the time* 

^ .Q. Do you remember any thing happening in that creek^ with re- 
gard to a man of the name of Cook ? — ^A. Yes. 

Q. State it. 

Mr. Platt. I beg your pardon—— 

Mr, GuRNEY. There is no conducting the cause if there is to be 
an interposition at every question. 

Mr. BoLLAND. What was Cook ? — ^A. He was a fisherman. 

Q. At any time you were lying at Yantlet did you see Cook ? — A. 
Yes, I spoke to him when he rowed through 3 1 am certain of it^ I talk* 
ed about it. 

Q. What was Cook, how was he engaged when yon saw him ?— ** 
A. He was engaged no further tha^ wi^ smuggled goods* 
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Q* Where did he come from >-*^A* Smuggled from Sonthenf . 

Q. From Thames to Medway when you saw him ?-^A. No, he 
came in oii the Yantlet side^ 

Q. That was out of the Thames } — ^A. Yes. 
. Q. Had he any thing with him >«^A: Yes, he had some smuggled 
goods. 

Q. What took place respecting Cook ?— A. Mr. Fish came in after 
bim. 

Q. Did Cook pass yott I— A. Yes, and I spoke to him when he 



Q» You say Mr. Fish was after him >*-^A. Yes. 

Q. Who was Mr. Fish f^-A. He was captain of the Gravesend 
cutter. 

Q. Was she a Revenue cutter? — ^A. Yes. 

Q. ■ And Cook passed you and went on towards Colemouth ?•— A. 
Yes. 
• Q. And Fish pursued him > — ^A. Yes, 

Q. In what ? — ^A. In a galley. 

Q. How many men > — ^A. It was a six oared galley* 

Q. Did you see either of the boats, either the galley or CooVs 
boat, return that way ? — ^A. No, Cook came round. 

Mr. Baron Graham. You cUd not see Cook's boat return ? 

Mr. Holland. Neither the galley nor Cook's boat. Did you see 
Cook afterwards ? — ^A. Yes. 

Q. When } — A. When he came round Grain. 

Q. You saw him come round } — ^A. Yes, we saw him come rouiid 
rowing up. 

Q. How close was Fish to him when he pursued him ?•*— A. I sup^' 
pose about a mile. 

Q. About a mile behind ? — ^A. Yes. . 

Q. Did Fish catch biin at all, do you know ? — ^A. No, he did not. 

[Cross-examined by Mr. Mabbyat.] 

Q. How came you to lose your lobster chest, — the violence of the 
weather ? — ^A. The strongness of the tide. 

Q, It used to break many of them away sometimes ?— A. Yes, it 
was a strong tide, and we could not row a boat with four oars a-head. 

Q. And the tide flowed up strong and broke away your lobster, 
chest? — ^A* Yes. 

' Q. You have told us yon think that there is a space of water there 
of twenty feet ? — ^A. No, ten feet at Grain Bridge -, I think there was * 
twenty feet when we went oyer. 

Q. Did not your boat and oars reach across ?-^A. No. 

Q. How long were the oars ?— ^. Sixteen feet. 

Q. How far did they project on each side, eight feet ? — ^A. No, be- ' 
cause there were three teet inside. 

Q. Wh^ size oars were they, sixteen feet? — ^A. There were four 
feet innde. . 

Q. Then there would be twelve feet ?— A. But there is what wa 
<aU a rowUx^r there would be about seven feet on each side. 

S 
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Q. How much wm. the breadth o£ the ft>oat» five feet ? — A. No^ \ 
think not above four feet. 

Q. Then your oars and boat would not occupy move than nine- 
teen feet? — ^A. No. 

Q. And you did not touch your oar9 against a sunk stone ^ — ^A. 
No, not one^ not one. 

Q. And that is the only time you have crossed ? — ^A. Yes. 

Q. And you have seen several boats come up and never return?-— 
A. I have, and notseen them return. 

Q. Was it always daylight ? — ^A. No, but we always kept a watch 
upon deck to look after the chesta, and they must come close to us. 

Q. How long is this since } — A.. Forty-one years ago. . 

Q. Were you there more than three months } — ^A. Oh yes, vc 
were three months almost every summer. 

Q. Very much used by smugglers >— A* Oh yes, a great deal. 

Q. I think you say you took some care to keep the middle chan- 
nel } — ^A. Yes, we kept it all the wky going and coming in the mid- 
dle on account of the chests. 

[Re-examined by Mr, Bolland.] 

Q. Did you pass, whatever was the width or length of your oars, 
without touchii^ the banks ? — A. We did. 

Q. You say there was a strong tide in the Yantlet}— A. Yes. 

Q. Do you mean just at this particular time? — A. No, always at 
spring tides, so that we could not pull a boat a-head. 

Q. How strong did it run on ueap. ^de ?-— A. Not so hard. 

Q. How long do the springs last ? — ^A. Four days about ^ we used 
lo have the height of the tide* 

[JOSEPH GOBLE sworn. Examined by Mr. Mireboitse.] 

Q. How old are you ? — ^A. Sixty-six. 

Q. Were you bound an apprentice to Richard Vise ? — ^A. No, 1 
worked for half a crown a week, a boy. 

Q. How old were you then'?-— A. Between thirteen and fourteen, 
I look upon it. 

Q. What was he ? — ^A, A fisherman. 

Q. When you were working with Vise did you ever use to gp to 
Yantlet? — ^A. Very often to the lower part of the harbour, 

Q. You were afterwards bound an apprentice to Thomas Vise?— 
A. Not then. 

Q. But afterwards ? — ^A. Yes. 

Q. Did you then go to Yantlet ? — ^A. We always went itheu. 

Q. How many years do you remember the Yantkt ?— -A. Alxnit 
two and fifty years. , 

Q. You knew it about two and fifty y^ars alt<^ether ?— -A. Yes. 

Q. And Thomas Vise was a fisherman, also ?— tA« Yes« 

Q. And you were with fishermen two and fifty yeara ? — A. 
Ves. 

Q. Now during the two and fifty yean thaty/^u were lridithfi£sb« 
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ermen did you know tlie place called the Grain Bridge ? — ^A. I never 
knew the bridge^ but I have gone ever it wi^ my master. 

Q. In a boat, or how ? — ^A. In a boat. 

Q. Very often ? — ^A. Not veiy often^ I haVe been over it three 
times. 

Q. How broad was the water when you went> about how broad } 
— ^A. I suppose ten feet, as near as I can guess, being a boy, I cannot 
tell exactly } it was in the night time, two men rowed the boat through. 

Q. Tliat you have done yourself with your master? — ^A. Yes, along 
veith him. 

Q. Did you ever see any other boats go through > — ^A. No, I never 
did, only our own bOit. 

Q; But at any other time ?-^A. No. 

Q. Did you ever take any fish there ? — ^A. Yes, thousands of smelts 
there with a drag net. 

Mr. Baron Graham. You fished in Yantlet Creek, did you ? — ^A. 
Yes. 

Mr. MiREHOUSE. Was that on the Colemouth side > — ^A. On the 
Yantlet side. • 

Q. Did you ever fish on the Colemouth side also ? — ^A. Yes, all 
the way, chock down to the harbour's month j after we went through 
the bridge we worked all the way down, and we waited for the flood 
tide coming back again. 

Mr. Baron Graham. That is confined to three times. 

Mr. M1REHOU8E. Yes, my Lord. 

Mr. Baron Graham. And you fished in Yantlet Creek the 
whole of the time ? — ^A. Yes. 

Mr. MiREHOUSE. Did you ever observe this bridge except at thii 
time ? — ^A. No. 

Q. Is there a great communication of fish between these two 
places ? — ^A. Yes, of flounders, eels, and a great quantity of herrings. 
1 have been working down the harbour fi-om the Saltpans and have 
taken some thousands. 

[Cross-examined by Mr. FohLOCK*'] 

Q. I suppose it would be of very little diflPerence to the fish whe- 
ther they went through or about > — ^A. It made a great deal of difier- 
ence to us. 

Q. You were not always lucky enough t6 get across without being . 
obliged to get out and drag? — ^A. When the water was up, but not 
else. 

Q. And you have been obliged to drag ? — ^A. From the mouth of 
the creek when the waters were going down. 

Q. Over the bridge ?— A. Oh no, not over the bridge. 

Q. Not when you came to this swash way ? — ^A. No, shcf floated 
over herself. 

Mr. Baron ChrAHAM. The three times you have mentioned that 
you have passed to Grain Bridge when there was ten feet width of 
w^ater, did you row or sail over ?— A. My master rowed over with » 
pair of skulls of ten feet. 
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[Mr. JAMES FRANKS sworn. Examined by Mr. Gurnbt.] 

Q. Where were you bom ? — ^A, At Stroud. 

Q. In your early days^ when you were a boy^ did you know the 
Isle of Grain }—A. Yes. 

Q. How many years ago did you first know it ?— -A. Fifty*two 
years back. 

Q. Did any of your family live in Grain or in Stoke } — ^A. My fa- 
ther did. 

Q. Which did he live in ? — ^A. He lived in Stoke and worked in 
Grain. 

Q. You know the spot called Grain Bridge ?-^A. Very well 

Q. When you first knew it fifty years ago was the causeway Ikece 
the same height as it is now ? — ^A. Oh dear^ no. 

Q. What water was there at spring tides over the bridge ? — A. I 
Suppose three feet^ but I never saw the bridge. 

Q. But it was called Grain Bridge ? — A. Yes. 

Q. And you think there was three feet water over it at high, tides? 
—A. Yes, and I believe more. 

Q. How wide did the winter fiow over at high tide } — ^A. From 
Stoke wall to Grain wall. 

Q. Do you mean the sea waQs described in this plan ? (ShciwiDg 
a plan to the witness.)-— A* Yes. 

Q. There is a good deal o( water now on the Golemouth side ?— • 
A. Yes. 

Q. Wlien you first knew it, where that part was where you went 
into Grain on the Yantlet side of the bridge at high water these are 
now saltings and a narrow channel ?— -A. Yes. 

Q. When you first knew it, at high spring tides were those smltisgs 
covered with water > — ^A. Oh dear, yes. 

Mr. Baron Gbaham. They must have been before the tid&cotvered 
the causeway. 

Mr. GuRNEY. Is the salting on the Yantlet side higher now than 
it was then ? — ^A. A great dea^ two feet I should thi^. 

Mr. Baron Graham. How do yon describe that ? 
. Mr. GuRNEY. The salting, my Lord^ within the walls I shall show 
they are three feet higher. You say you think these saltings within 
the walls have risen two feet within that time ?"— A. Yes» 

Q, Even at common tides at high water could you walk over 
Grain Bridge, or was it overflowed at Idgh water }->-*A. I rather think 
it was oveilflowed, but I do not recollect being there at those partica« 
lar times. . . 

Q. Have you seen boats go through? — ^A. No, I havekiMiwii 
boats eo through^ but I never saw them, but I have been throogh 
myself. 

Q. Did you see it when you went through yourself l-*^A. Yes, 
* certainly. 

Q^ Have you seen boats on the Colemoutb side whidh you havo 
seen afterwards on the Yantlet side, or vice versaf^'^Ji, Ye9» 
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Q. Yoafaave seen boats of the Colemoiith 8ide?-^A. Yes. 

Q. Have you- seen these boats afterwards on the Yantlet side ?-^ 
A. Yes. 

Q, You have seen them J^-A. Yes. 

Q. Have you seen them on the one side soon after you have seen 
them on the other } — ^A. In the course of an hour, or an hour and a 
balf, or two hours $ I cannot speak to the particular time, not having 
taken particular notice. 

Q. Then was there any way for them to have got from one side to 
the other except by going through there ? — ^A. No, unless they had 
^ne by the Nore, 

Q. Could they have done that in an hour or an hour and a half 3 — 
A. No, certainly not. 

Q. Onceyou went through yoiffself?-— A. Yes. 

Q. Who was with you ? — ^A. A boy of the name of Junes Cook* 

Q* What boat were you in } — ^A. A skiff. 

Q. Did you float over without any difficulty or obstruction ?*^A« 
Yes. 

Q. At what time of the tide was it ?'*-A. Why, Sir, I should sup* 
pose about an hour before high water at one o'clock. 

Q. Did you attend Mr. Newman and the other gentlemen at the 
time this opening was made? — ^A. I did. 

Q. For what purpose <tid yon ailend }— *A. To show them where 
the bridge was. 

Q. At the time that they were beginning to make the opening was 
it or was it not publicly stated, that they made the opening to find 
the bridge ? — A. Most certainly. • ' 

Q. Did you point out to Mr. Newman and the other gentlemen 
.there where the bridge was to be found > — A. I did, I believe, to with- 
in six inches, because I knew it well. 

Q. You had never seen the bridge yourself } — ^A. No. 
. Q. I must not ask you what you had heard before, but did you do 
that in consequence of any thing you had heard from old people when 
ft haf ^*-tA. I did, in ccNOtsequence of what I had heard from my fa- 
ther when a boy. 

Qv Mr. Lake and Mr. Smith I believe were there > gentlemen both 
of Grain and Stoke were there } — ^A. Yes. 

Q. Was a pile or post there with a mark of Stoke parish } — ^A* 
Yes, I pointed that out to the gentlemen* 

Q. Were Mr. Buckhurst and Mr. Bristow, the surveyors of th^ 
highways of Stoke> there ? — ^A. Yes, and a Mr. Smith, the surveyor of 
At Isle of Orain, was there also. 

Q* How. near did you find the arch of the bridge come to the pile 
^hich marks the boundary of the parish of Stoke ? — A^ I believe it 
$vas eighteen or twenty inches, I cannot speak to an inch. 

Q. In which parish was* the bridge ?-'--A. Certainly, in Grain ; I 
jfold the gentlemen so at the time. 

Q. So you told them if they would dig in such a place they woult) 
find the bridge 2h-*A. I did,. and I tohl them what materials they 
vovld find thaxp 
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Q. Aii<I did ^ materials you said thejr woidd find upcm dig^ng^ 
comspond mdth what yon had told them heforehand } — A. Yes^ cer- 
tainly they did. 

Q. Did you dig down till yon discovered some of the stones of the 
areh? — ^A. Yes. 

Q. At that time ?*— A. . Yea, then* 

Q. You have told me of this boundary, did Bristowand Buckhurst 
retire to their own boundary } — ^A. Mr. Buckhurst retired into Stoke 
' and Mr* Smith stood tliere till they dug round him. 

[Cross-examined by Mr. Platt.J 

Q. You were asked whether Mr. Smith was there ? — ^A. Yes. 

Q. Was Mr. Newman there also ?— A. The City Solicitor >. 

Q. Yes. — ^A. He was there also. 

Q. Was it publicly stated by Mr. Newman that they were digging 
for a bridge ? — ^A. I told Mr. Newman there was a bridge there. 

Q. Slop a nloment. You answered a question of Mr. Gumey's^ 
by which answer, it appeared that it was pubhcly stated they were 
digging to discover a bridge* Was it publicly stated ?-^A. I do not 
know whether there was any public statement as to the bridge. 

Q* Do- you remember Mr. Newman saying they must ford that 
place as they had done ? — ^A. Ford that place } 

Q. Aye, when they ol^ected to the removal of the road do you re- 
member him saying they must ford it as they had done I — A. I do 
not recollect those very words. 

Mr. Baron Ga AH Aif. I do not see the materiality of what was 
said, but what was done. 

Mr. Platt. Did not Mr. Newman in substance tell the persons 
there that they must ford that place as they had done before ^ — ^A. 
Not that I heard. 

Q. What business are you } — ^A. I follow the cabinet busines&aow; 
I was brought up a carpenter and joiner. 

Q. Have you known this place during the whole of the fifty-tvro 
years you have mentioned, have you lived near there the whole of the 
time } — ^A. No, I have not. 

Q. How long have you lived near the place ? — ^A. Four, years. 

Q. Fifty-two years ago? — ^A. No, about forty years ago. 

Mr. Baron Gbaham. From about twdve years of age > — ^A. No, 
my Lord, I was near about twenty when I went down to the Hundred 
to live. 

Q. How old are you ? — ^A; Sixty. . 

Mr. Platt. Where had you lived before forty years i^ j you 
say you have known the place for fifty-two years ? — ^A.. At Stroud 
and Rochester. .. . 

Qr Did your business carry you there aftei* you had lived there 
four years ? — ^A. I sometimes went down for pleasure. 

Mr. Baron Graham. Let me understand you ; how long is it 
lis^e you lived there ?-r-A.. It is thirty-six years smce I lived there. 

Mr. Platt. How did you know the spot; — ^by Uving nearit ?— * 
A. Yes. 
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Q, And during tSmt time yon went overoncc >-^A. I went over ia 
a lx)at once and returned at the next high water. 

Q, How mudi water did your boat di^w ?-^A. I do not be&ere she 
drew more than eight inches. 

Q. Was not that spring tide ?— A. It nmst be spring tide beca^nse 
it was one o* clocks whidi is the spring. 

Q. A high spring tide >^^A. No, not high spring tide. 

Q. High water at spring tide ? — ^A. It was not high water, lit was 
an hour before high water at spring tide. 

Q» What were you gmng for on that occaaion >«^^. I -eaniiot an- 
swer the question.. 

Q. What, the only time in your life that you passed over, andjoa 
cannot remember what it was for ? — ^A. I was not interested with, 
the business 3 I was an apprentice of my brother^s. 

Q. Where did you go to ? — ^A. To the Lobster-house. 

Q. Did you bring any thing back ? — ^A. No. 

Q. Did you take any thing back with you ?— A. No. 

Q. At what time was it } — A. In the day time. 

Q. At what time of the year was this ? — ^A. I am not able to say i 
it was in summer time, but what month I cannot say. ' 

Q. How old were you at the time ?^— A. Ten years old. 

[Re-examined by Mr. Gurney.} 

Q. Where did your brother live > — ^A. At that time I 

Q. Yes.— A. At Stroud. 

Q. Did you go in your brother's boat from Stroud ? — ^A. Yes. 

Q. Went to Yantlet and returned back to Stroud? — ^A. Yes. 

Q. Now with respect to what passed at the digging of the brifi^e^ 
was there or was there not any dispute between the gentlemen ther& 
where the bridge would be tound>— -about the finding of the bridge }— • 
A. 1 think there was some. 

Q. Was there not some joke passed } — ^A. I cannot gire you the 
words. 

Q. Do you remember Mr. Smith laughing at them for attempting, 
to find the bridge, — that pretty bridge you will not find >— »A. In 
consequence of some little narrative from my father — - 

Mr. Gurney. You must not tell us that. 

Foreman op the Jury, How long is it since your father died ? — 
A. Twenty years. 

Q. Where did he die?— A. He died at Stroud. 

Q. At what age did he die ? — ^A, I believe he wa& eighty. I never 
knew of my father s death till he was going to be buried, or I should 
have got hold of my father s papers. I dare si^ I could have 

Mr. Gurney. You must not tell us that. 

[THOMAS BROWN, sworn. Examined by Mr. Recorder.] 

Q. How old are you > — A. In my seventy-third year. 

Q. What way of business are you in ? — ^A. A dredger in the Med- 
way ^ I belong to the River Medway 3 I am a dredger in the River 
Medway. . * - 
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1 Q. Did you ever wtoik in the Thames ?— A. Nd^ only in ihe Med«- 
way. 

. Q. Do you know this place which is called Grain Bridge ? — A. 
Yes. 

. Q. How long have yoQ known It? You are serenty-three years old, 
you say^ now. — ^A. Fifty years or upwards | the first time of my . 
going over the bridge was with my father, who was a cooper of a 
brewhouse* 

Q. Can you recollect about what time you went orer with your 
^her } — A. It was sometime before high water^ and I remember 
Yeiy well the water being ap over the horses knees. 
. Q. When did you next obserye it? — ^A. Some few yeara diet 
that. 

Q. Did you go over it again ? — ^A. I have been over it at the dr^. 

Q. Was the bridge altered after that?— A. A kind of road was 
made over. 

Q. After that ? — ^A. Some years after that it used to be only a 
common stray way. 

Q. How was it altered ? — A. I do not know, I have not been 
tKere since it has been altered. 

Q. You say it was only a common stray vray ? — ^A. Yes, furze, 
faggota, flints, and stones, to make a way over it, and some chalk, I 
think. 

Q. Was that there when you first knew it, or put after you first 
knew it ? — ^A. No, when I first knew it. 

Q. Furze, flints, and faggots ? — ^A. Yes. 

Q. Have you ever seen any boats pass over?-^A. I never saw any 
boats pasa over^ but I have been over myself with a very small bpat, 
drawing a small draft of water. 

Q. You have been once over yourself? — ^A. Yes. 

Q. It was a small boat you say ? — ^A. A fifteen-foot boat, h^ 
flat on purpose to draw shallow water. 

Q. Did you go over from Yantlet to Colemouth, or from OAe* 
mouth to Yantlet ? — A. From Colemouth to Yantlet. 

Q. Could you have done that befiare the cut was made through it ? 
Could you have floated regularly within the last five or six yeara ?-* 
A. No. 

- Q. What would have prevented you ? — ^A. The ground behig 
raised. 

Q. ^ou would have been prevented from the possibility of going 
over from the gi-ound having been raised ? — ^A. Yes. 
. Q. Before the ground had been raised have you seen people wait- 
ing to get over tUl the water became lower ?— -A. I have heard my 
father say 

Mr. Marry AT. Never mind that. 

eMt. Recordkr. Is your father dead ? — ^A. Yes, he is. 

^. Did you never go through from the land side, I mean by land, 
more than once? — A. Yes, by land. 
^ Q. Often by land ?— A. Not very often. 

Q. When yoi]^ went with your father had you ever occasion to stop ^ 
-^A. No, we went over with a horse-knee high. 
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Qv Did you know ft person of the name of Pipet? — ^A. Yes, 1 
know him very well, he was the master and owner of a barge called 
the Delight^ six aod forty tons. 

Q. He was the owner of a barge called the Delight ? — ^A. Yes. 

Q. Do yon know of your own knowledge whether liis barge ever 
floated over ?*— A. I have heard him say so. 

Q. I do not want to know What you het^d him say^ Did you see 
it yourself? — ^A No* 

Mr. RjscoBDEE, Thenit is not evidence of couise. 

[Cross-examined by Mr. Marry at.] 

Q^ I believe you h^^ve at diflferent times seen boats shoved over ?— 
A. 1 have assisted in hauling them over When the place hais been 
a-dry. 

Qi Your boat did not want much pushiug ? — A. No^ it was a very 
•flat one, built on purpose for very shallow water. 

Q. How mfiuy inches did it draw ? — ^A. Three or four. 

Q. How long is it since you went over with your shallow bottom- 
ed boat } — A* Three and forty years ago. 

Q- And you never saw any other go over but by pushing? — A- 
No. 

Q. Ilow many have you seen ?-r-A. Never any but my own boat. 

Q. How many times did you haul over this boat ? — A. Four or 
five different times < 

Q. The same- boat? — ^A* Ye^. 

Q. Loaded or empty « When it was hauled across did you land 
your goods before you hauled it ? You may speak out. — A. We had 
goods in her which we were obliged to take out and lay ashore and 
then take them in again* 

Q. 1 believe boats employed in that trade are built for a small 
draft of water ?— A. Yes, they are j they ar^ generally of small 
draft o£ water* 

fRe-examined by Mr. Rucordbr.] 

Q. Wheiv you drew them over you $aid there was very little water? 
**-A. That was a light boat when we rowed over, but when we haul- 
ed them over there was no water at all. 

Mr. GuRN}BY* Was it high water or spring tides ? — ^A. Twelve 
o'clock tides. 

Q* Did youha^ them over before the water rose high enough ? — 
A* We hauled her qver before high water. 

Q. That was before the water rose high enough to float them. 

Mr. Marayat. Wad y«>u goods on board when you floated over ? — 
A. No, nothing, only the empty boat. 

Q. Did you take the tubs out first ? — ^A. Yes, we took them out 
and then hauled ^eboat over^ « 

[THOMAS BOARD sworn. . Examined hy Mr. Boli.and.] 

Q. How old are you ?— A, In my seventy-two. 

T 
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Q. How long have you known Grain Bridge?— -A. Fifky*four 
years. 

Q. Did you ever pass it from Stoke to Grain ?-^A. Yes^ and from 
Grain to Stoke, both ways. , 

Q. When did you first pass it ?— A. In the year 1770, fifty-four 
years ago I believe. 

Q. Does any thing make you recollect it ? — ^A. Passing that time ? 

Q. Yes. — ^A. When we had finished the harvest we were at the 
White Horse in Grain, and they said we could not get over yet. There 
were two public houses then. 

Q. They told you it was no use to go then } — ^A. Yes. 

Q. You staid at the public house ?— ^A. Yes, and got refresiuneDt 
and regaled ourselves. 

Q. When you got to the water how did you find the ifvater }^^. 
Knee deep : please to understand we were on the highest land then. 

Q. Did you wait for the water going down, or wade it? — ^A. We 
had waited there as long as we thought proper, and then we walked 
through the remainder of what was left behind, and it was then knee 
deep on that causeway. 

Q. You had waited, you say, some time ? — ^A. Yes. 

Q. That was the first time you passed ? — ^A. Yes. 

Q. You say you have passed at other times before that in the 
island? — ^A. Yes, I was employed upon lawful duty in the ilianufac- 
ture of salt. 

Q. I did not say you were not employed upon lawful duty. — A. 
No, I would not have gone there except it was foi my labour. 

Q. Had you to stop again when you had to pass ? — ^A. I used, 
when I got used to the place, to wait, I did not go and stand there 
in the cold* 

Q. How was the channel in the year 1 770, as to the width, wbea 
you waited on the one side to pass } How wide was the water£t>m 
one side to the other >— A. I suppose the water was eight feet we 
went through $ there was a current that fell down on the Yscntkt 
side knee deep. 

Q. The water you waded through was about eight or ten feet 
across it? — ^A. Yes, across it. 

Q. From water to water ? — ^A. Not deep. 

Q. And it was knee deep ? — ^A. Yes, thereabout^ the water might 
flow higher. 

Q. How wide was it when you first got down it before it fell ? — ^A. 
I was not down there, I waited up in the island, not there, and took 
refreshment. 

Q. Have you seen it since then ? — ^A. Yes, f have. 

Q. When did you see it last ? — ^A. About a fortnight ago, since it 
has been opened. 

Q. And when before ? — ^A. Eighteen years before, and forty yeais 
before. 

Q. Then you saw it eighteen years before, and from the question 
I am putting to you when you saw it eighteen years ago was it alter- 
ed from what it was forty years before ? — A. 1 paid no attentfon to 
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i^3 I was upon my horse going for cabbage plants^ I paid no attention 
to it. 

Q. And you saw it a fortnight ago^ since it has been opened ? — ^A. 
Yes, I cannot speak to a day or two. 

A. Are the walls as they were formerly? — A. There is as much 
difference as^that dock, or pwchment, or paper, that lays before you. 

Q. How much difference is there ? — ^A. The channel was about as 
low then as they have thrown the gravel out now to make the cur- 
rent go through. 

Mr. Baron Graham. Where they have thrown the materials out ? 
— ^A. Yes. 

Mr. BoLLAND. Did your work call you to the water side or up 
the land ? — ^A. I used to work at the Saltpans, there were both the 

new and old ; one was Squire , of — . 

Q. Do you remember the saltings above the bridge } — ^A. Yes, I 
remember them well. 

Q. Those at the Colemouth and those at the Yantlet side ?-*^A. 
Yes. 

Q. Can you say the saltings are higher now than they were then ? 
— ^A. Yes, they are higher now than they were then. 

Q. Do you know how this embankment was begun 3 what was 
first done to stop the water ? — ^A. The saltings were rose, according 
to my judgment. I would lay, that if it was drawn by a scaffold- 
blade it would be one foot six inches higher -, I think there would be 
that difference. 

Q. What is a scaffold-blade, a boring instrument ?'— A. No. 

Q. Was there any thing put in to make a way over for carts or 
waggons ? — ^A» I have seen the ends of fuel ; and though I did not 
go over, I have seen carts up to the nave of the wheel with slush. 

Q. What was the road when you first remember it, like the pre- 
sent, or like a fresh road ? — ^A. Oh, bless my heart, before' the in- 
dictment, about forty-two years ago, it was nothing then but marshy 
earth. 

Q. And then the road was made across ?-^Ar It got indicted^ and 
then they made a road. 

Q. How many people lived in Grain at the time you Were there ^JX 
inhabitant ?^A. I cannot tell how many lived in a house. 

Q. How many houses ? — ^A. Sixteen houses and some cottages. 

Q. And how many in a family ? — ^A. I cannot tell 5 I had pot the 
keeping of them; or I should have known : if you will ask me a rea-* 
sonable question I will resolve you. 

[WILLIAM SPENCER sworn. Examined by Mr. Gukney.] 

Q. I believe you made or caused to be made that Model upon the 
table.-^A. I made it. 

Q. Have 70U measured the height of the Saltings on the Yantlet 
side vnthin the walls as compared with the Saltings without the 
walls?' — ^A. . The drawings here— 

Q; Attend to the question. — ^A. Yes, I have measured thenu 
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Q. How mucb is that part within the walls higher than those ivhich 
ace without ? — A. Two feet and an inch 5 hut it .is not in the draw- 
ings ', it is higher than the Marshy , 

Q. We understand that. there are the sea-walls each side of the 
stream? — ^A. Yes. 

Q Now 1 ask you is the land behind these walls higher or lower 
than the land without ? — ^A- It is higher. 

0. By two feet one inch ? — ^A^ Yes. (The witness examined a 
Vim that he had made). . Two feet three quarters of an inch higher 
here than what it is about fifty feet this side of the wall, 

Q. Fifty fpet 00 the outside of the wall } — ^A. Yes. 

Q. You say this is two feet three-quarters of an inch higher thao it 
U on the other side the wall } — ^A. Yes, 

[Cross-examined by Mr. Mabryat.] 

Q. As you have given some measurements I will be obliged to yon 
to give us some more. How puch higher is the surface of the 
road as it now stands than the surface of the Saltings ?-^A. I do not 
know, 

Q. Is it more than one foot eight } — ^A, The surface of the road 
higher than the surface of the Saltings ? 

Q. Yes. — ^A. That I cannpt exactly say ; I made the Model to the 
Plan. 

Q. Perhaps you can tell me from the eye ;?^-A. I made the Model 
as near as I could, but it is impossible tor me to measure it correct. 

Q. If you did not measure^ can you tell me from your eye whedier 
the surface of the road (not where it has been cut down and thrown 
back, but before it was cut) was more than one foot eight higher than 
the surface of the Saltings ? — ^A, I cannot tell you by th^ Model, by 
la reference to the Scale ; I will defy any person to make an accurate 
representation of the place. 

: Q. ,Hpw much higher is it within the wall than the Saltings ¥^^- 
but the walls ? — (The witness measured it on the Model.) — ^A. Two 
feet 5 this is rough. 

Q#'The surface of the road is two feet higher thf^Q the surface of 
the Saltings within the walls ? — ^A. Yes. 

Q. Between the walls where the stream is WA. Yes, 

Q. You have given us a difference of measurement of two feet on 
what you called the Marsh, and my learned friend the Saltings -, 
what is within the walls is called Fresh Marsl^ ?— A* Yes, to distm- 
guish it from the other. 

Q. My learned friend mistook th^ name ; the walls keep them cod^ 
stantly chy, except by any extraordinary tempest the water is carried 
over >— ^A. Yes, I suppose so. 

Q. Perhaps you can give me another dimension which I asked 
Mr. Walker, but was told some other witness would answer me. 
Can you tell me the difference of the leyel between the bottom plank 
,of the bridge and Ijhc bottom of the new cut which the City has 
made'?-^A. I did not take that -, Mr. Pinkertou took that. 
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Mr. Oori^sy: lliat is one of tbe defendants indicted. I thoagbt 
the witness wotdd have given it yon. 

Mr. Marryat. Is. there not a difference at least of seven feet 
eight between the bottom of the cut now made and the bottom of 
the phuak-Way > 

Mr. GuRNEY. It is of considerable width. 

Mr. Marryat. You cannot tdl me I dare «ay. 

Witness. Thi$. place is so rough. 

Mr. BoLLAND. The Jury saw it ^ ther^ is no doubt of the other 
being deeper than the bottom of the plank. 

Mi:. Marryat. Is there less than seven feet eight, difference } 
liVhat is the height of the wall ? If the witness can't answer it I 
will ask Mr, WaUter. 

f JAMES WALKER, Esq. called agaiii. Examined by Mr. 
Marryat.] 

Q. What IS the height of the waU ?'-^A. It is more than six feet. 
There are some stones .which did not originjEtUy belong to the arch 5 I 
suppose seven to nine feet. 

Mr. Marryat. (To Spencer.) Is not it about seven feet eight ?— 
A. Yes. 

Mr. Baron. Graham. The bottom of the bridge to the bottom of 
the arch. 

Mr. GuRNEY. From the bottom of the planking to the bottom of 
the arch, on the Yantlet side, as we have cut it : Mr. Marryat may take 
it seven feet eight. 

Mr. Marryat. One other question as to the wing- walls and the 
abutments: how high are they with reference to the high- water 
mark ? — ^A. When the tide comes in it comes over this. (Pointing 
it out on the Plan.) . . 

Q. Does it flow in and afterwards flow higher than the walls ? — 
Ar Yes ', the spring tides rise higher than the waUs.. . 

Q. Do the spring tides rise higher than the surface of the road that 
has not been thrown up } — A. No^ the^ spring tide does not go over 
unless it is a very high spring tide, , . . 

Q. Not over the level of tl^e road before it was broken ?-^A. No^ 
icxcept a very high spring tide ; it must be an uncommon spring tide. 

Mr. BoLLAND. Did you ever see it go over ? — A No, the com- 
mon spring tide comes about two feet up ^ I only took the height of 
the ordinary spring tides from the watchman. 

Mr. Marryat. Will the extra spring tide go over the road ? — ^A. I 
have understood within two inches of the top of the wall. 

Q. Does that describe the state of the wail (showing a Plan to the 
witness) I the wing<^walls^ and abutmei^ts ?r-A. The Model describes 
them. 

Q. Is not the space between the walls and where the space of the 
arch was filled up with rubble-stone ? — ^A. I cannot say. 

Q. What we should in common buildings call the spandril of the 
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tifch. Was the spsMpe Wft betvreen the spandnls filled up with^ruhUe- 
stone ?— A. I cannot ssy, it is not opened yet j it is all over mud and 
dirt. 

Q. The space of each, side of the bridge, is that filled up with rob- 
ble-stone ? — ^A. It appears to be block-chalk in here. (Pointing to 
the Model). 

Q. That would be put m when the bridge was built I — ^A. Yes^ no 
doubt about it. ^ 

^* F^r what pumber of feet is there block-chalk above the level of 
the walls } — ^A. It appears to me about two or three feet ; I cannot 
say correctly about it. 

Mr* GiPiiNEY. We now propose to put in the Order of the Court 
of Conservancy. 

[A copy of the Order of the Court of Conservancy for removing 
obstruction to the water-way at Grain Bridge^ in Yantlet Creek, was 
delivered in and read as follows] : — 

*' Kent. 

'' HETGATE, Mayor. 

" A Session holden by adjournment for the Conservation of tk 
River Thames and Waters of Medway, in the, county of Kent, at 
the Crowii and Sceptre Tavern, Greenwich, in the same County, 
on Tuesday the 29th day of July, 1823, before the Right Honour- 
aMe William Heygate, Lord Mayor c^ the City of London, and 
Conservator of the River Thames and Waters of Medway. 

" It is ordered that Mr. Water-Bailiff or, in his absence occasioned 
by ill health, Mr. Jdhn Nelson, his Deputy and Assistant, do forth- 
with remove he mound or embankment made placed and raised in 
Yantlet Creek, within the jurisdiction of the Lord Mayor of the City 
of London, as Conservator of the River Thames and Waters of Med- 
way, in the County of Rent, whereby the conmiunication between 
the said river and waters in by and through the said creek, and the 
regular flow of the tide and passage of His Majesty's subjects throngh 
the same has been fbr some time past atld still is obstrueted and hin' 
dered j and that Mr. Water-Bailiff, or the said Mr. John Ncl8on,lus 
Deputy aiid Assistant, take with him to his assistants Mr. Williai° 
Mountague, the Clerk of the City s Works, and such other persons in 
doing thereof as he shall think fit and d^m necessary. 

(Signed) '' WOODTHORPE" 

Mr. GuBNEY. That, my Lord, is my Case. 

Mr. Baron Graham. I suppose you will not go int6. the ingttiiovs 
observations respecting the structure of the bridge. 

Mr. Marryat. We arc glad to hear your Lordship make the ob- 
servation, r certainly, for my o^n part, see no necessity for it. 

Mr. Baron GBAtiAK. Then you will proceed with your Repty* 
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REPLY. 
Mr. MARRYAT. 

May it please tove Lobpship^ 
Gentlemen of the Jury, 

I SHALL do all which lies in my power to shorten this cause, which, 
in my mind, has already lasted too long ^ . for were I to attempt tocajl 
new witnesses to make out any small ditferences or little discrepancies 
in the course of the evidence, the necessary consequence would he, 
that you would have another speech from my learned fri^d and my- 
self in addition to my general reply. I am therefore ready to forgo 
the advantage of calling any fresh witnesses,heing perfectly convinced 
of what will he the result. It appears, indeed, that the Court of 
Conservancy is held, and I am glad toieam that it is so, at the Crown 
and Sceptre, which is a most excellent tavern, and where heyond all 
dottht good dinners are pkatifully provided ; and when from that 
place the Lord Mayor thought proper to .direct this embankment to 
be removed, I say that he took upon himself a jurisdicUon which he 
had no right to exercise ; and those who executed his order are just 
as Uable as himself, though armed by his authority : though for whftt 
they may have done they may be indemnified from the City purse, to 
which I have not the smallest objection. We are told that the Court 
of Conservancy is of vast extent, and that an oath of office is taken by 
which the Mayor is bound to carry into effect, upon complaint made 
to him, his piower to remove any annoyances which, the public feel 
and complain of. I do not fiad from that order which has be^ read 
that any body ha8<XM9[i]^ained. I ha;ve not learned from the reading 
of it that there was the slightest suggestion that any person was ever 
inconvenienced by the existence of the road, or that. there was the 
least occasion for ftbating it as a nuisance } but I iio .fi^d that some 
five or six years ago, according to an observation of my iearqed friend, 
which I dare say is correct, during the Mayoralty of Mn Aldennau 
A^ns {and I think I remember dining .at the Maosipn^house some- 
time about that period), a complaint was made of anoljiier embank^ 
ment which went across the gutway, some way lower, down, and 
which in consequence of that complaint was removed. I wonder 
when they removed this trifling inconvenience, which prevented the 
fish ascending or a boat going after them, it being exadtly across the 
gutway, I wonder they did not at the same time take the opportunity 
ot exerting their authority, and remove at the same time this more 
important obstruction. 

It is said the Lord Mayor is under aa oath of office to abate any an* 
noyances which occur in any places under his authority. Was the 
oath of office l^s landing a century or two back upoQ ^is predecessors 
than it is now } Did not Mr. Alderman Wood some few years ago, 
I am not exactly eertain as to the period of time, he having filled the 
office of Mayor two successive years, but when he paid a visit up Uie 
Med way, and the City boat wa^ drawn over by horses, was it unknown 
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then that there was no way across^ but that it was tiecessary to haiii 
them over by artificial assistance ? Then there was no complaint^ 
though the Lord Mayor did not like to have his boat drawn over 3 but 
at length he gets dissatisfied, and after some negociation and some 
treaty, in whieh the City are cautioned against presuming to remove 
this road -, — at length, alTter four or five years inquiry, they muster 
coturage enough to pull it down, and my clients have had the hardi- 
hood, as it is termed, to appeal to the laws of the cduntry against the 
authority of the Lord Mayor. We shall see presently whose autho^ 
rity is the strongest, for we will inquire a little into his right of con- 
servancy, and its extent. 

My learned friend has put in the Charters which have been graoted 
to the City of London from the time of legal memory, from the time 
of Richard the First : let us see what authority they give to the Lotd 
Mayor. They give him an authority for the preservation of the brooi 
and fry of fish in the River Thames, and nothing beyond it. You 
will recollect that it gives him the Conservancy of the River Thames, 
and it gives him «a authority to do— what ? To preserve the brood 
of fish, and to remove all the kiddles, which are a sort of unlawful 
wear to catch the fish before they are fit to come to the hook, and to 
take the fees which the Keeper of the Tower had been in the habit of 
taking. Is there anything said there about authority to remove a 
bank, or to deprive a private individual of his property, or the public 
of their general rights } 

We wul go on. Gentlemen, to the next grant by John^ sumamed 
Lackland. Let me be correct about this king. John's Charter gi?es 
to th^ Lord Mayor the conservancy of all kiddles, and the punishment 
thereof of unlawful nets ; therefore the Lord Mayor has no other 
power granted but the power to destroy unlawful nets and engines, 
by which the poachers, if I may call them so, took the fish away be- 
fore they were in a fit state to be used } and the Water-Bailiff is to 
seize them if used by any body for the purpose of destioying the £sh 
or injuring the brood. 

Then, Gentlemen, we go a little further, and we have a Statute 
which I wish I could spell out to you, it is written in such extremely 
obsolete language ; but I have now conned over my lesson, and I will 
read it to you as well as I am able. It will show that the Conservancy 
of the Thames extended only to the fish, and which, I believe^ is now 
extended to the swans and cygnets. You wiU find by this Act, passed 
in the 4th of Henry the Seventh, 1488^ that nothing further was con- 
templated by the Legislature thati to give them the same authority 
in creeks which they before had in the river, with regard to the brood 
and fry of fish, and nothing more you will recollect. I will read it 
from a copy lent me by my learned friend : ^' An Act that the Ma]^! 
of London shall have the rule of the River of Thames, from Staines 
to Yenlade. Item : Where the Mayor of the City of Liondon, for the 
tipie being, is Conservator, having the conservation of the water and 
river of Thames, ^m the bridge of Staines unto the waters of Yen- 
daU s^nd Medvray> it is so that within few years, by tempest of weather 
and great abundance of waters in Jhe 'said River of Thames^ divers 
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breaches^ issues^ and creeks Iiave been and gKiwn mit of the same 
Riyer o{ Thamei^ and by tke same divers pastures^ meadows^ and 
grounds of dirers persons been drowned and overflown^ in which 
breaches^ issues, and creeks, and ground drowned, the ftj and brood 
of fish for the most part resteth : and in the same place the said fry 
and brood in great multitude daily is taken by the said fishers there 
with unlawful engines and nets, for bait of eels and cods, and also for 
the feeding of their hogs, to the utter destruction of the said fry and 
brood** (I told you, Gentlemen, what it was about 5 we have had 
'* frj and brood* four times repeated already,) '^ without a remedy 
the rather be provided : the King our said Sovereign Lord, by the 
advice of the Lords Spiritual and Temporal, and at the prayer of the 
Commons in the same Parliament assembled, and by authority of the 
same, hath ordained, established, and enacted, that the Mayor of 
London and his successors Mayors for the time being, have the con- 
servation and rule and like authority in every ot the said breaches^ 
issues, and creeks, and ground so drowned and overflown, as far as 
the water ebbeth and floweth, as touching the punition for using of 
unlawful nets and other unlawful engines in fishing, like as he and 
bis predecessors have or hath in the same water and river of Thames 
within the bounds afore rehearsed, and to do all other like correction 
and punishment there concerning the reformation and redress of un- 
lawful nets and engines as he and his predecessors have used and 
ought to use in the said River of Thames.* So that having originally 
the general conservancy of the River Thames for the purpose of pre- 
venting kiddles and unlawful nets and engines, and for the punish- 
ment of those who used them, under the Charters of Richard the First 
and Kin^ John, in the reign of Henry the Seventh they have a like 
conservancy and jurisdiction given them for the preservation of the 
brood and the fry of fish in breaches, issfnes, and creeks newly made,, 
which is the burden of the song throughout the Act of Parliament : 
** That the Mayor of London, and his successors Mayors for the time 
being, have the conservation and rule and like authority in every of 
the said breaches, issues, and creeks, and ground so drowned and 
overflown, as far as the water ebbeth and floweth, as totiching the 
punition for using of unlawful nets and other unlawful engines iiS 
fishing, like as he and his predecessors have or hath in the same 
water and river of Thames within the bounds afore rehearsed, and to 
do all other like correction and punishment there concerning the re- 
fiirmalion and redress of unlawful nets and engines." I ask whether 
there is a word in that Act of Parliament which proceeds a syllable 
farther, or gives any such authority as is now asked in this contest to^ 
the Lord Mayor, for the purpose of controlling private property, or 
interfering with public rights. 

I take it for granted that the Charter which is next tendered, that' 
is the Charter of King James, could give no authority to any body to' 
execute that which the King himself could not execute ; and I beg* 
leave to state, and I see I am addressing some persons who will re^ 
collect the circumstance I am alluding to, that the King cannot stop 
up a public kighvray evsa through m own individual park. I an 
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more particular in mentioiiiiig that circumstance, because some of 
you live in the neighbourhood of Hampton Court, where a cobler 
dared to try the right, which he did, with the ranger of the park, 
who stopped up a road which went through the park, and he succeed- 
ed in it, though, most undoubtedly, the indictment did not proeeed 
against the king, but against the ranger, who was the instrument by 
whom the order of the king had been carried into execution. We 
will see what that charter affects to give upon the subject ; it gives 
to the Lord Mayor '' the conservation of the water of the Thames,** 
not a word about land jurisdiction to be exercised by the Lord Mayor, 
" dming the time of his mayoralty, or by his sufficient deputies, in 
upon and about the water of Thames." We see how they describe it 
with respect to theThames, '* in upon and about the water of Thames, " 
that is to say from the bridge of the town of Staines, in the county of 
Middlesex, towards the west, unto London Bridge, and from thence— 
have the goodness to attend to the word — '^ from thence to,* * not infof 
^' from thence to a certain place called Yendall, otherwise Yenbnd, 
otherwise Yenleet, towards the Sea, and east, and in Medway/' Now 
as the charter had before described the boundaries in the first part of 
it " in through and about the water of Thames," if they had meant 
in through and about the water of Yantleet^ and in through and 
about the water of Medway, I rather think they would have made 
use of the same expression as is used respecting the Thames, instead 
of using the term as they do " to Yantlet towards the Sea, and east, 
and in Medway," not describing it " in through and about," as they 
have done with reference to the Thames, or affecting to give any ju- 
risdiction here, which my Lord Mayor takes upon himself to exercise 
by virtue of the charter,-— if the king had given it it would have been 
an assumed power which he had no right to give. I want to know 
what protection can be afforded to these defendants for iv^hat Aey 
have done ; it is true they have acted by the order of the Lord May- 
or, whom I am not inclined to treat with disrespect^ whoever heinay 
be, but they had no authority to intei'rupt a private road, or a roui 
which the public had a right to use. 

Having made these few observations as to the City's right of con- 
servancy, I will proceed to make a few remarks on the water-way, 
which seems to show the nature of the road, and, from its inutility, 
is an irresistible argument against the idea of any fishery or the exist- 
ence of any right. I opened at the outset that the defendants would 
find themselves in this dilemma, and which has been fully confirmed 
by the evidence, that according to the arch which has been found, 
which had not been an arch with a moveable top, to enable boats or 
vessels to sail through with their masts up, but instead of being con- 
structed with a moveable top for the purpose of giving any opportu* 
pity to vessels to go through, you would find from the evidence that 
they would either be stopped for want of water before they got under 
the arch, or when they got under the archway they would not have 
space enough to float under. We will try that, and that is the reason 
why I wanted those particular dimensions about which I enquired of 
^r. Walker^ though I could have got them from my own witnesses i 
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it'is emi&ded 't6 me nour that tin space above the bottom of this 
(pointing to a model), which theyikay was a sufficient space, is four^ 
teen feet six inches f for I will ttd«s Mr. Walker's dimensions sub" 
ject to. an observaiion upon them by and by. ' 

Mr. GvBNET. You are exMlnting a model as unlike the thing as 
can be. 

Mr. Marrtat. I ynU take Mr. Walker's dimensions, though I 
will hereafter show they cannot' be correct, but I will take them for 
the purposes jof the day, subject to the observations I shall make as to 
the necessary inaccuracy of them -, 1 will take this to be as he has 
stated it to be, fourteen feet six inches high ; it is admitted to me 
that isto the«UHunit, and seven feet eight inches to the bottom of the* 
arck. There is no water-way through at this moment, even after the 
City has cut down, as it is proved by their own agent employed byi 
them to cut, from about two feet six inches, or three feet, to the depth 
of ^ve feet, being perfectly wiUing to give them a few inches or a few 
feet, we will say two feet six inches, then out of their fourteen feet 
six inches archway, supposing Mr. Walker to be correct, before their 
cutting there was but four feet two inches between the water and the 
top of the arch, supposing there to be no water at all, but only the 
bottom of Yanfiet Greek, there is only that space 5 now I should like 
to know what boat coidd sail through that space of four feet two 
inches. I did not get exactly the dimensions of it, but we have heard 
it stated that the water at the highest spring tides would be five feet 
ten inches. I must be wrong about that certainly, the height from 
the level of the planking is four feet six inches, the width at thebot-;- 
torn seventeen feet six inches, the height of the neap tide — r^ 

Mr. GuRNST. We have not cut so deep as it was before. 

Mr. Marryat. I will allow that you have cut it only to a certain 
depttt; but I suppose you would say that formerly it went down to 
the centre of gravity. At high spring tides. Gentlemen, the water 
would reach the point of the arch, and even sometimes rise a little 
above the atch, so that we have now got demonstrated its great utili- 
ty forsooth for navigation. An ordinary spring tide will never bring 
water to the bottom of the cut made for this navigation, supposing 
them to have deepened it two feet six inches, there would still be but 
four feet four inches left, and when at that height it would be impos- 
sible for a boat to float in it, and it would require some inches of wa- 
ter to float in it, and when they get to an ordinary spring tide, the 
only time they could attempt a passage, then would they have two 
feet six inches, and I beg to know how a man is to sail through or 
row through such a space to which the archway would be then -re- 
duced, being a space then of only deven feet, and when he gets to an 
extreme spring tide, if he is in luck, he will stick against the roof of 
the archway, and there he must stay till he is drowned, but could he 
get there he certainly could nof sit, nor could he stand, for there 
would not be sufficient room left for him ; so that I think I hav^ shown 
that neither at low tide nor at high tide this arch could have been of 
any utility for the purposes of navigation, and even the cut which 
they have m^de cannot be of any use for the purposes of restoring 
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t^e navigation, tbongb they have cnft the chaimel as low as diey i 
do (having gone to the depth of fire feet) without c»dangenB$ tlie 
sea walls, which protect the private property, which my witnesses 
have proved have already 'begun to cave in, and to some extent* 
though the cut was only made in the month of September ; the walls 
have begun already to cave in, and if they had cut it as deep as my 
learned friends pretend they have a right to dig, and as ihey wili,mi- 
less checked by your verdict,-*-if tbey had cut as deep as they intended, 
those walls would have been carried away and have rendefed the 
whole island of Grain subject to inundation, the sea wails would 
soon be carried away and tbe land drowned. The standing of tbe 
high walb shows that there could not have been any such n&iigB' 
tion as is ^now contended for, for if there had been they nefer 
eould have stood there as they have done for a vast lapse of time j il 
any such navigation had existed there as they contend for those walls 
would long since have been down. 

Indeed one of the witnesses has told you that if craft had oonUnu* 
ed to go there the navigation would not have silted up, bat the navi- 
gation has been silted up, according to their own supposition^ if ever 
there was one $ what is the consequence, that craft did not continue 
to go there, and it silted up in consequence of their not going up. I 
think it has been clesrly proved that it never was in use to any con* 
siderable extent, or that it has ever been used for any useful purpose -, 
that it bas been used sometimes by smugglers to run to or from 
Yantlet to elude tbe Revenue officers there is no doubt. I think one 
of the witnesses told you that he has seen tubs landed fifty times 
out of smuggling boats for the purpose of getting over, and the tubs 
have been put into them again on the opposite side and carried be- 
yond the reach of seizure; they pretend to give you an instance of 
seizure which was made, but which I will demonstrate to youhever 
could have been made by means of this channel ; I am quite smetbst 
the Lord Mayor and the worthy aldermen and their associates would 
extremely regret and lament the revival of a smuggling trade thifthas 
been put by and suppressed. Now I would ask you gentlemen for 
what purpose this navigation has been proved to be used for the last 
eighty years. I was desirous of learning tom some of my own wit* 
nesses whether they had heard of any person who had seen a bHd^, 
or ever heard of a bridge from their fathers or their grandfathers, but 
I was checked in my enquiry by my learned friend, but one of his 
own witnesses, without being asked, stated that in oonsequenoe of 
something which his father had said, who died twenty years back, at 
an advanced age, he had reason to suppose there was a bridge at this 
particular spot, which is something like getting in evidence of repo- 
tation concerning the bridge, though none of the old witnesses ever 
knew of any bridge being in that spot, which has been termed a strav- 
way, a causeway, and a hard-way, a' vast number of them having told 
you that they never saw a bridge there, or ever imagined there was 
one till bitely, but cutdng away the road abridge was actually found. 
My learned friend thought I did not d«d quite fiiirly with you by 
fM^l^ the term on the part of the prosecutors, alter stating tbiitit 
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3Wt» vtk itisulav sUttaftioiirihat liad na othfar.eonunniiictktipn with the 
«eiuity of Kent except by- means of this road, he thought I changed 
the term upon him/ and in a subsequent part of my address I called 

it Grain 

Mr. GuRNEV. Noy not you, your junior $ you never did. 

Mr. Marrtat. My learned friend thought tliat the tenn was 

cbaaged for the purpose of suppressing from you that it was an 

^land I I stated that it was an island, and that, it had no other com* 

muntcation with the county of Kent but by this road, and was there* 

ibre of vital importance to the occupiers and the landholders ^ and I 

stated idso the difference of the height of the three thousand five 

hundred acres for the purpose of expkining and proving that it w^ 

of the immense importance I suggested. 

Bui my learned triend wished to draw an argument from the terms 
Ue of Grain and Grain Bridge | he says it is called an island, and 
therefore he supposes there was no communication or no road. Kow^ 
Goitikmen, I beg leave to retort the argument upon him from names. 
Wh^ is this Yantlet called ? — a creek. What is Colemouth called ?-^ 
a creek. They have distinct names, you will recollect, but are they 
separate and independent creeks } If we are to draw any inference 
from names we ought to suppose they were separate and unconnect- 
ed; for as you have seen Colemouth you know that there is a large 
space there rising the whole extent between the two walls at Yantlet. 
1 do not know whether you were there at. the time, but if you w^re 
you would have seen the part described by the name of the Gut, the 
Creek or the drill-way, for those different names have be^n given to 
it by all the witnesses who wish you to consider this as a navigation, 
and I wish you to consider whether this is any more capable of being 
a. navigable stream, or has an opportunity to be navigated to a certain 
extent, than some of the sewers that fall into the Thames from difier- 
ent parts of the metropolis. I rather think that a boat might be 
drawn up some of them and drawn back again, but my learned friend 
says that the tide runs in and runs out of this creek, and so it does run 
In and run out of some of those sewers. 

Mr. Holland. They were formerly used for navigation. 
Mr. GvRNKY. It was so with Fleet Ditch ; it was navigable, with- 
in the m^nory of persons whom I have known, up as high as HollxHm 
Bridge. 

Mr. Marrtat. A ci^ek too it is called -, that means something 
which runs up scNue considerable distance into land, and cut off from 
aU communication with other land $ but Sir EdwM*d Banks introduces 
to us a river called the Swale, a gentleman who certainly seems a lit- 
tle interested in the result of this proceeding, he having got up once 
or twice to advocate this question, but you will recollect there is an 
important distinction between a river and a creek, but these are called 
by distinct names, and if any argument is to be drawn from names, 
^ese being called Yantlet Credi and Colemouth Creek, it is that 
these were two sepai^ate cred&s and not originally connected with 
cadh othar. 
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We wiH now, Gcndemen^ go bock to some of the ancient witnesaer, 
afid we will see how consistent their testimony is with the testimony 
of more modern witnesses, as to an occasional passage throng^ a gull 
made in the causeway, in consequence of some extraordinary tempest, 
and which will show that there never was. a constant navigation. 
Some of the old witnesses say, particularly a man of the name of 
Ash, who has known the place for fourscore years, who stated that 
Ibey used to go up this creek for the puipcise of fishing, but that they 
could not approach- Grain Bridge except at a high spring tide, which 
means, according to my learned frimd's argument, some three or four 
days, — I should hare rather said three than four,— out ok fifteen, j and 
the witness has told you, and I will endeavour to give you his.exsd 
phrase, having taken it down that I might not mistake — ^I cannotiad 
the exact expression, but I am sure I can state it correctly, — ^that ex- 
cept at very high tides they could not go up Yantlet stream for the 
purpose of fishing at all, but at very high tides they got up quite to 
Grain Bridge -, and, to make use of another expi'ession of another 
witness, — ^when we got up at a very high tide, the gunwale oi our 
boat was upon a level with the summit of the road, lliat is, I admit, 
before the causeway or foot-path had got to Itie height it Las. now, 
for I do not disguise for a moment that the foot-path has been raised, 
but I will satisfy you that the cart-way had not been raised before 
the foot-path was placed there for the convenience of foot-passen- 
gers that they might go dry shod. The witness to whose testimony 
I now refer says, when they went up there the gunwale of their 
boat was upon a level with the surface of the road. What says Mr. 
Bannister, another of their witnesses ; he says ** it was dry for four 
or five hours at the reflux of the tide.** I think after low water he 
said it was dry. What says another of theiir witnesses, he tells yoH 
that at every flood tide the water rose as far as three quarters d» 
mile up Yantlet Creek. I am giving you the very terms of the wit- 
nesses, that at every tide, high or not, the water runs three quarters 
of a mile up Ycvutlct Greek, then of course it did not rise for the re* 
maining two miles and a quarter. 

Mr. GuRNEY. That is from the Medway towards the bridge. 

Mr. Marbyat. I know I am right. He said that it rose up 
Yantlet Creek three quarters of a mile, the whole distance through 
the sinuosities being three miles and a half. I say that it is two 
miles and three quarters beyond the threfe quarters of a mile that the 
tide would have hirther to flow before it reached Grain Bridge 

Mr. GuRNEY. No, no, nothing like it. 

Mr. Marryat. I take it that the space from Yantlet to Grain 
Bridge, as I am informed, is three miles and a half. 

Mr. GuRNEY. No, it is not indeed. 

Mr. Baron Graham. No, not three miles and a half. 

Mr. GuRNEY. I beg your pardon, I assure you you are mistaken. 
- Mr. Marryat. I say to Grain Bridge, I take it from Yantlet, and 
i say it is three miles and a half, but X will nol^ quarrel with tibem for 
half a mile in this case. I mean to say, according to the te^tinxony 
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of that witness^ the ^ie did not rise tip the tteek for 'more ihwft thf«fe 
quarters of a mile^ so that there was no opportunity of vessels^ evea 
at that time^ to come up to Grain Bridge on the Yantlet side. 

Another of their witnesses said that there was a space at hig^ 

tides for hoats to floaty that was the expression^ half an hour before 

and half an hour after the pinch of the tide after the high water t 

then^ according to my learned iriend^ the land- way was interrupted 

for the space of an hour on three or four days out of every fourteen^ 

and the water-way was capable of being used for small boats drawing 

liule or no water about three or four hours out of every fourteen days ^ 

and one of the witnesses tells yon that he had once an opportunity of 

getting over, by exertion and management, during the high tides for 

an hour before and ati hour after high water, and of course we had 

an opportunity of going over all the other hours of the day, except, 

perhaps, at some particular times getting a little wet, or when they 

were playboys they would wait for the fall of the tide. 

We find that there was at all times a passage for carts, and for wag- 
gons, and for horses, though I certainly will admit that sometimes 
the horses were above their shoes in water, and at others up to their 
knees, and upon some extraordinary occasions up to their bellies : 
sometimes there would be two inches and sometimes a foot or two 
feet of water upon the surface of the road, this was just in the part- 
where there had been a gulley made by the stream forcing a passage^ 
over which, till the part was repaired, there was a space made of ten 
feet according to one, and according to another of the witnesses tlie 
water spread over it to the extent of twenty feet 5 that is, where the 
tide had passed over it, it had formed a gull of the space of eight or 
ten feet, which gave the party an opportunity of passing (here 5 for 
you will find that all the boats which have been {M-oved to have gone 
over this road went over much about the same time, and no one, of 
any sort or description I believe I may say, has known any single in- 
stance of a boat having passed across it excepting within that certain 
space which they have mentioned. The older witnesses, who remem- 
ber it for threescore years, say it was impossible for any craft to have 
passed over, the stream having not gulled it at that time so as to ad- 
mit of a passage aeross by carrying away a considerable portion of the 
kardway ; for there are witnesses who for sixty or seventy years 
speak of it as a hardway and who found their way through. One of 
the defendants witnesses said, that when he set out to pass this spot 
he told his wife, who was along with him, that he expected when 
they arrived at this road-way they must take off their shoes and 
stockings, but to his surprise when he got there he found a foot- 
path, the reason of which was that at a former period of time when 
he had been there there had been a gull made, probably of eight or 
ten feet, which would be occasioned by the road having been over- 
flowed, and the water flowing over this gull he had to walk thiongii 
it almost up to his knees, as you well know. Gentlemen, beginning 
in your own county at Byfleet, you there pass through a stream of 
water which is sometimes so high that you cannot get 'through, 
and there is a bridge there for persons to pass when the stream is m^ 



Digiti 



ized by Google 



( 162 ) 
passakblxoiii Iheriaingof the water. I teai^mh€t upon one ocdt' 
sum bmng bftd the honour of being counsel for His Boyal Highnm 
the Duke ol York, who was indicted for not repainng that bridge ^ 
It was proved to be of frequent utility to the pubUc^ because some- 
times the water was so high as to be imtmssable, aod t^en it was 
usual for them to pass oyer the bridge, "niat case was tried before 
Mr. Justice Heath. His Royal Highness was conricted aad csoinpell- 
td to repair the bridge. 

There is another pbce« I meau l&ifield wash- way, whore tl&e stream 
frequently rises to an extent that you cannot cross, indeed you always 
have to ride through a water-way more or less i but sometimes the 
water is so high that you cannot pass it at all, and there is a bridge 
placed there now for the accommodation of passengers when (&e 
waters are out. 

This, Gentlemen, is one of those cases wheis there was apubk 
way, which one of the witnesses tells you he never was tdrned back 
from passing except once when he had a young horse, and he was 
afraid he might make a start and throw jnm in the creek on the one 
side or the other. This was a witness who had known it for a con<^ 
siderable space of time, and tells you all that was done wia the rais- 
ing of the road to what it was before ^ — ^we will see presently whe- 
ther it was so or not. When ihh bridge was there^ supposing it to 
be fourteen feet six inches high at that time, supposing ihm to be s 
correct representation of the bridge^ though for the purpose of mak- 
ing it that height there is another stone put in of two feet one inch 
in length, whidi has never been seen by any body, and wMch stone 
makes the apex of the bridge higher, by about nine or ten inches, 
than we suppose it to have been ^ but taking it to have been fourteen 
feet six inches high there must have been a road by which it was ap- 
proached, now this must have caused a considend^ ascent, — ^a mso 
would have been a little surprised to have had to ascend to the hdjg&t 
of somewhere about eight feet ^x inches, half the width of the hri^ 
in the course of some certain distance. You all know that in thft 
constnu^tion of bridges, for the purpose of preventing eonsidersSDi^ 
ascents, that the spandril of the arch is filled with rubble stone or 
block chalk to fill up with ; do you find that was so here ? Sir £d* 
ward Banks tells you, and Mr. Thomas agrees with him, not bind- 
ing themselves to an inch or two, but they think that the load-way 
is. ten feet six inches above the planking of the arch, so that tbere 
still would be a space of four feet six inches for the pmpose of the 
ascend when the bridge was there for a road-way. If their concfai- 
sion is correct the ascent described by them would have been ions 
feel ^ix; inches higher than it is now, for they must have gone over 
thtt ^reh, which is fourteen feet six inches high, and accordm^ to 
their dimensioas, though I do not agree with them in those dimen- 
sions, supposing there is the difEerence which the stone would have 
miM^: i!i4iich they have supposed to fill up the imagiasry vacation, 
thei^ would have been the width of the stone itself giren, I think at 
teninche^, upon. Mr.« Walkers plan, besides which thei^ is always 
som^ d^ptk of earth laid over the stone work fas the purpose of pro*' 
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Meeting the stone from iajitiy. Of coune when ibis itth was 8ti(nd*> 
ing the road-way must have been bigber than it is now^ supposing 
Sir Edward Banks to hare been tight in bis caicnktion often feet sul 
inches^ and be is very near^fr right; and which is confirmed by the 
testimony of witnesses who tell you there is seven feet eight inches 
to the top of the abutment, where, with the three feet of bkx^k chalk, 
it gives ten feet eight inches, and it is quite clear that the surface of 
the road is pretty nearly now the same as it was when the arch was 
standing there, for we have it in proof that the abutment walis, to- 
gether with the block chalk, occupy a space of ten feet eight inches ; 
while the arch was standing, I suppose the block chalk went still 
further, for the purpose of diminishing the ascent. We have it in 
proof now that the tide rises on the Colemouth side, not on the Yant- 
let sides I agree, but it rises on Uie Colemouth side without an acces- 
sion from the other side, even now sometimes as high as to cover the 
road. What credit can you give to a witness who has the impudence to 
tell you that he thinks this road has been raised four or five feet; it is 
evident that the tide used occasionally to flow over this causeway about 
the year 1 756, which was at a time before it was made hard and perfect. 
We then have something stated as to the manner in which it was 
filled up, that they put stones on the side of Yantlet* They were in 
no fear of any flood from that side, they put hard materials on that 
side, and they put bavins and furze and other materials to prevent the 
stones from being washed away, and they had some difficulty in get* 
' ting the hard way perfect, for the smugglers liked the accommoda«- 
tion of going over this place, and you find from the evidence that in 
proportion there were at least ten Smugglers to one other person^ and 
as they went over they would pull away the bavins and the ^rze 
"W^ith theiif boat hooks, and the soil of course would follow them ; they 
u^ould do this to enable their boats to go thtough, so that there was 
some difficulty in getting the hard- way formed^ and according to the 
testimony of Mr. Lake, who has known it for thirty-five years, no 
change has taken place ; he teUs you that for the time he has known 
it there has been no alteration at alL 

Now, Crentlemen, we will go to the repair of the causeway, and 
see when it was platfed in its present state^ and whether more has been 
done to it than has been done to any other road in the country. About 
the year 1791 or 1793, 1 believe in February 1791 or 1793, there 
was a most extraordinary high tide, which we lawyers shall long re* 
member, it having overflowed Palace Yard, and a great many boats 
were rowed over there for the purpose of taking some of us lawyers 
out of Westminster Hall, who otherwise could Hot have got to our 
chambers^ I wonder that the Lord Mayor does not say there has been 
an ancient navigation over old Palace Yard, tod claim a water juris- 
diction there ; £ey raised and lepaired the causeway a year after that 
extraordinary occurrence in consequence of the injury it sustained, 
and what so likely but that after such a circumstance they would en« 
deavoor to make it high and strong enoij^h to prevent the recurrence 
of « similar diiasier i, havinff made it otharder materials, it has r« 
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mained fron that time to tlua, and iio attcnqit has been made by any 
person to pass oirer it in a boat. 

As a navigation^ Gentleaien, 1 do no! find tbat it baa ever been 
used for any porpcaes of miKty. I tfaiak the nnmber of inataiu:ea 
vdnck trere proved, aceonfing to tfac talcobtion I made laat nigbt, 
amount to eight. I have not bad the same opportunity of dSgeating 
and analysing dieothataw Widi respect «o wlmt was stated by Col- 
lins 1 am not dcnroMft to ittpnte amy pciaonal mis-representatiDn to 
bim, bnt that be mts-f epkviemts the takgect I am sure yomr bnow- 
kdge of tbe spot wilt eniMe yon to determiae. Mr. Gollma aaiys tbat 
Ihey passed over this place with a six-oared gaHay from a Revenne 
cutter for the purpose of tnterceptittg a smn^^ler which was gofn^ 
into the Medway tteai tint Norc; mt by this means they got ip to 
bim, tbat they cin^bebbM off OolcBMiaKh and took away a portion of 
the spirits from hSa, and then went back again. Now I tldak it is a 
little remaikaUe that he f bmdd have done this which nobody ever 
Iboaght of trying before in porsuit of any other smuggler : i hare 
reasons, which I sfandt not slate to yon, for knowing that tbat wit- 
ness is mktaken in the statement which be li»8 made. Yon went up 
yoiirtelveB some ndftes from the Nora for the pnrpose of seeiil^ the 
passage by #hat is called the Swash^way ; and my own firm con- 
miction fs^ and I appeal to you, from your knowledge of the sitoation^ 
whether it is not consistent with the evidi^ce^ that seeing the smng^ 
gler go round by 1^ Nore Lights^ they pursued him througb the 
Swasfa^way^ and got tbere time enough to meet him and cut blm off 
and make a prize of ban. I do not believe tlutt Qsptain !FlsVs boat 
ever attempted to go through this creek, and I will teU you why j-^ 
we find that about tie same time Hsere was a smuggler wMo >an up 
the creek, and he^ by some assistance of fending bis tubs, boving the 
start of the aCbet^ contrived to get across, and the gslley porsued Mm 
wkk hattd^ enough to capture hitn, bnt the galley did not attempt (o 
go o«sr, thoagb she m%bt have eommaaded all the assistance ivldcb 
the isle of Grain coitf aibfd, bnt kistead af tbat be gaveup thediase 
and did not make the attempt. So with respect to tbe boat sent vntk 
dispatches at the time af Ac mutiny, they knew that it Was nnpoasi- 
Ue for a man of war*s boat, or even a captain*s gig, to get across, 
ioidtbey applied for tbe use of a boat wbieb was a smafier one^ but 
eveti with that they eoidd not geS over, bat some of dMem gat ottf itoto 
the wisier, and by assistance^ instaadt of the boot cMfrykig tbeto Aey 
cwrfed titt boat, and feuncbad it into a CMak forty yardb tetber ofC 
Bat we go farther, and aceordii^f to one witness he b«s seen sittn^ 
glers go over iily thnsa, and accoi^fing to others banle^ over to av«ml 
die oftcers of tbe Revenue, in addition to which We have tklii soKtaiy 
instsnce of acsptnre by this Custotti«lio«5S gaUry. 

Hs^ring^ tbns explained to yon Ctentliemett ^ nature of ibC'froffc 
carried on, ami that-t&ey generally Soak An oppoiitanily of pa^rii^ at 
the twoo'doek Me in tbe night, wfakb is generally spoilt t^ pmsd 
of falgb w«iter, varying from baif ssibonr before twowbidf afr boor 
after^-lbr I obsin^ dkotbsbe cMis^iif tbe.ysar tbe bigbwmter 
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^^ariep oot mate £k9». an liour «iui a ^tijait^rz-^-^nd jualosc ^tbe^hwl 
taken care to he Ibere at hifb wa^ier^aod^^ftk-^n <Mit ii^eir tspiriU and 
wade a ked imdk^ and tbua got thek boaU 0¥«j: wh^r^ »o Custam* 
liouse boat was Ukely to foUow^ tbey oever couJd bare crossed tbU 
-causeway. 

Tbe otber ia«taiM:es wore tbese } the first was Mr. Starbuck, m a 
li^t boat^ witb aotbiog in it bat himself ^ tfi£ next was sf)oken Ix) by 
fieynokis^ wbo w^ot oyer wkbbis MS md a barge, which be believe^ 
%o ba?ebeen]igkt.5 Mr. £eyaolds*s was a H^ bacge, and ]Vj[t. Fiiper 
spoke to bis going over witb bjs Peter boaf» and sounding tke way 
in order to find a passage for ihe barge in Uie middle of the gull 5 
tbe next was a fishing boat wkh^ I tUnk, a JVJr. .Nichols^ who was 
goiAg &oin Queeoborovgb ta J^gh, or Sk^e^ness tp htagk ; ihm 
ivext was a fishing boat drawing £onr inches of water About six and 
i9ttf years ago. These were tbe oniy instances ^enumerated yeij;er* 
day, with the exception of Gpjlins^ when he wfnt a mushiooni^ 
once with his father, and this, pursuit in the <]lu3tom4iouse gaUey^ 
even giving credit to Saiindera^ wbo saw sojinebody cowe to bim who 
had been at YanUet, but bow tk^ had got ^^^pss he did not know« 
whether hauled across or swam across, but giving him cr^it for that 
we shall have eight instsup^c^ ux the whole ; we have had some addi<* 
tiona made to these instanc^^ t9 day- My learned friend^ it seenus^ 
did not exactly like some -ojf .the answers of his witnesses^ thinking 
that they did not spei^ OHt y«sterday su^ffieiently, and tb^reforetakea 
an opportunity 40-dav of iin;fira>fiHg to them that they will be prq-r 
tected by the lapse of tkne frnm any information which their conduct 
alight bay« warranted being laid against themf accordin^y we find 
when we begin to-day that a Mr* J^wiss b^gin^ by staiting that some 
three and forty years ago be went over several times, when the tide 
suited, without any obstruction at Grain Brid^gp/ — that he sailed or 
rowed aceovdmg to the state of the wind» — ^that he went through tWQ 
hours before higb water at spring t^de8,*--Ttbat he used to go through 
three years running when the tide suited, and at different times of the 
y«ar, and has s^n boats going over fifty 4im^ and hundreds of tub9 
have been taken out to lighten the boats in carder ito get them over to 
save the tide. I think he «ays be went over once witboiit any assist- 
ance. He teUb you that he w<eiM^ over thsee or four times with a 
smuggling boat, by all these statements it would ap^pear ihat smugr 
glers have gone there hundreds of times, for this witness tells you he 
has seen them himself fifty timea. Mr. Peake, I thinks went once 
fifty y-ears ago iu^ ski^i .he says we rowed across from Colemouth 
to Yantlet,^ — that be has <een other boat^ go over, but cannot say 
whether they met with obsti'UQtion Qr not,*— his skiff did not draw 
pioreth«# a £90^ i he says Bla^^k Franks was a dredgerman, and 
there was nobody on board but him and nie,t— wbo the rowers were 
he does not kiM>w : he wid too, I tbink-r-I am sure he did— -when he 
first kn^w ^ soad it was .quite a. fiat, exceypt \vhere there w^ aguU 
towards ikfi miiddle. Without liitiguli;^ you*(f entiemen with a detaii^ 
fiose teUs you that he has seen a Pet^ boat go over, two of. them 
gQi4ml QjEfche bo«a;, one pulled find the other hauled, and l^ that means 
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"the boat got acrw«. Tbiire weres6T^*ralo<lierwitti^stoexamiiied yes- 
terday of tbe same deseriptioiii wbota; if I h«# been aware of, 1 should 
bave called for tbe pfo^iecutioii^ wbo prcK^ ih diferetit Instances that 
Attempts bad been^ade to get (Icrof^'atid^ailedy and tbatthey were 
obliged to resort to aid from the shore^ or to get up to their knees in 
water to effect tfadr jrassage. Mr. fteiifMtt tdi!s'>^ tbat forty years 
ago be went over at the top of th^ bigb tide to fetch baek a h>hster 
cbest wbtcb bad floated away^— ^baiTbe HietA it to fbe boat and rowed 
across;ibere being twenty feet of water ih width i^ the time^ — the boat 
drawing one foot and the ehest drawitig^dne-fobt four inches^ and that 
by Iteeping in the middle they gdt across WitbAmf^iiRciiky : he says be 
went once^ and it doe»n6t appear tbM he evterW^f tnore than ooce. 
Franks says he weiit elver oni^ wKh'a boy^ and another witness tells 
yon he had a fiat-^bbtk>med%oat btiilt^«is%>i*eS8ly¥or^a1kyw waters, thu 
be floated bis boat oi^c^/bttt hd^frt that b^tOOk<^ol his goods. This 
is a most useful navigation to he sure i There is ho one instance of 
any going over for any nsefal purpose : in dtif^ Instance/ which I must 
not omit^ there was a boat withsoihe papei^stnff and'h^ an anchor- 
stock in it^ and they Were obliged td tjUte out pkrt of their lading be- 
fore they could get the boat aeross. This, Oi^titlemen, is the truly 
beneficial navigation fOrwhieh the' cOn^rttfiMilcation with ihe Me of 
Chain is to be destmyed. Then there 'was that other witness who 
must not be forgotten j he states that he kncfW the piaee, — that he re- 
taeinbers working at half a crown parwe6k,-^hat he worked at the 
lower part of the harbour; he saydhe has been three timtes over this 
causeway, and states that the water was ten feetinhiMdth j he has 
known the spot fifty«^tfaree yearsi and fished there the whole o( the 
time, and yet he can only speak to boats going over this s|K>t three 
different times. 

We have no other witness who speaks to any other passage at all; one 
of the persons tells you he went across from Queenborougb J thmk 
to LeYp:li, if so he went out of his vray. - Another tells ^u te went 
across from Sbeemess to Leigh, if so he might have ^o^ a nearer 
vrty. As I apprehend, this navigation wifl even be )es6 beneficial then 
bemre, for a tunnel is upon the point of being opened from Roches- 
ter to Chravesend——* 

' Mr. BoLLAMO. Does yourLordihip think that Mr. Marrynt should 
comment tipon that Which rdates to* the titiliKy, on which we were 
prevented giving evidence* 

Mr. Baron GxAitAM. I give yon Credit for the utility. 

' Mr. Marryat. If his Lonlship says "so IwiS not say a word up* 
on the utility, ahd'moi*e especiaHy as^e Gentlemen have seen it, 
attd know perfectly well that a^er "they had walked down from 
Grain Bridge, the tide tk>t having turned at the' time hqt turned jasi 
^fter ;— ^affcer they had walked for abouta q^rtef of tm h^irift*, that they 
were utider coniiiderable alariki lest there shottM not'be Water enough 
to float the 'boat, back, I Appeal to them, therefore, #h^dier after 
the space of a quainter of ah ho^ thi^y ^w^re not^nder some appre- 
hension that ihejr coteld'no^ gk4Ma[)k>>to'th«'Sieate boat that had 
Imught them npiK) l^^^wash^^'W^ bndte^Adedflfhc^^ ¥mi^ naoutb* 
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l^ftTe now^Gaiileineti^-enumerated aUtbe instances jof tbenaTiga- 
-tion^ which amount to this ) — they all went over withcmt having any 
thing m thdr boats, except in the case of one witness, who speaks to 
a barge wUeh he believes was paitly hiden. You have been told that 
smugglers were obliged to land their goods in order to get their boats 
across^ and many Sdore have beenobUged to haul them or carry them 
over^ and this is the navigation contended for, as proof of a navigable 
water-way to which the other way is to be sacrinced. I am content 
to suppose that the bridge, when first put down^ was made for the 
double purpose^ if not exclusively, for the purpose of the road> and 
which could nts^r have been used by the watermen at xnost but four 
hours in fbnrfeeoi days. I therefore think. Gentlemen, you will agree 
with me in supposing that it was put down more for the purpose of 
theland*way than for the purppse of any water-^ay, especially when 
we find the water*way was uneqaal, and th^t it was impossible dtuT- 
ing a neap-tide, which only rose six feet six inches, even to get there, 
and when it was spring tide they could not pass through 3 but { am 
eontent tosuppose that it was made for the conyenience of each> when 
the bridge (which was built, perhaps, centuries back, for nobody 
ean tell you when) ie^ in, the laml-way still continued indispensibly 
requisite, whereas tl»e water had been found useless, and, perhaps, dis- 
advant<i^eous to the revenue as well as incoxwenieut, so that instead 
of rebuilding the bridge the persons who were interested niade a 
highway of it< We find smuggler's, in consequence of a gull being 
made, and the tides assistii^tliem, spmetimea gettingpver, and there- 
by eluding tiie Revenue officers tr^'We bave, perlu^ps^Jtwenty instances 
of their doing so. For what useful cm* beneficial purpose theal en- 
quire has anyone of^he^Braft ever been carried over the causeway? — 
you have been told of one instance where they were going to^^hoot 
wildfowl, and'th^y w^ntaoiossj and anothm^ man, who went a mush- 
rooming into every hole and corner, says he went across once, but 
ev^ boat that has had any tiling aboard has landed it before, they 
attempted to cross > — ^diat is the navigation which the City say it is 
their duty to open, I thpug^ht that a navigation was for the purpose 
<^coBveying goods ^r passengers by a short and coijvenient commu*- 
nieation, and not for the purpose of geUing out and carrying the 
boats or. landing the goods in order that when, the craft shouM be 
aigain launched they might proc^ to the place of destitiation. That 
is the whole evidence of the Case. 

With regjEurd to the way. Gentlemen, there can be no doubt that 
ways of this description have ^ ousted bug before the invention of 
bridges, for eommunicatioQ by land has at all times been practicable, 
though communications by bridges have been introduced I believe I 
niay say for. many many thousand years,* for I think they were in- 
-vented by Jabez. I say that it is not an answer to say that there was 
a passage across £i>ur.iu>urslHafprtmgfat,for thewhole of the fortnight, 
except four hottr8,it was a good and safe passage for us, I would there- 
fore askyou whether according to the evidence given of the height of 
the arch and ol the bloek dialk that remains, whether thisroad was not 
idviiy9a8h|gh«ft]|i|i|new»aiid wfaaVprete fo^^acri^ 
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€ao^ that n>a<I«way ha tbe^uaiuier they have 4oiie. I watt fuppose 
tiksX we mig^t hsve raised it a fb^t, or that it migbt hav^ been raa^e^ 
two feet. I will suppovse that the ^defendants wight have leduoed it 
fo the height to whidli it was^ not to whai it was reduced by the opera* 
ikm of the floods^ hut that they might have reduced it to the ordinaiy 
iKight 3 supposing that to he so^ eould tht^y have seduced it belo v 
fourteen feet six inches } — an4 it is in proof |o you now that it doea 
not extend to that heigh t, but that it is of a considerahly lesa height : 
if they haive a rl^t to reduce it to its former level they hav^e ao n^ht 
to reader it wholly impervious by cutting it &o deep as tlsuey have 
doiWi — that I «ay they have no .right to do. I contf^od ^^ tibey 
have no right to interfere with a single stone^or with any paart ^ die 
road: most undoubtedly when this was £Ued up^ which ^as iieoes* 
fary when the bridge feU in^ materials must have been ^hrowB .in and 
gradually accumulated to supply the chasm. From the he],^bt of the 
arch and the dimensions of the spandrills it is clear beyond all doubt 
that a road-way has existed at all times^ and that it has b^een taken 
away by the interposition of the Mayor and his agents^ who have 
heen indicted upon this occasion. 

Gentlemen, we have it in proof, too, and I beg the expression may 
not be forgotteOyby one of the defendants witnesses^ with respect to 
the manner and construction of the wing walls, — it was his own fx.^ 
pression ; — ^when I asked him concernii^ the wing walls, aad the 
height and the purpose of their being placed there, what was the an- 
swer he gave? — just that which I am contending for to-day, that the 
wiBg walls were there for the purpose of supporting ihearch and re- 
taining the earth for the road. Were they, I say, placed there for that 
purpose >— -I think you can have no doubt of it, because a much less 
abutment w^ouhi have sustained the arch 3 for we Itave it ip proof 1^ 
Sir Edward Banks that they were very strong, that they were afoet- 
ments of unusual strength, such as would not have been placed tbeit 
if the object had been only to make an arch for a wator-ivay, biA 
which would have beeu placed there for the purpose of securing the 
road-way or a land communication -, his expression wa3 that they 
weie placed there not merely for the purpose of supporting the 
jafch, but for the 4oub]e purpose of supporting the area and of re- 
taining the earth. Is there any possiUe objection to the notion that 
this road occasionally giving way, they aftei, Wards made use of better 
mateiials^ so that instead of finding a bad road they aCterwafds liMtn4 
m good gravel coad^ they having.of late years /coade use of better 91a- 
terials, some cpckk shells, to the depth of some few iudbes, having 
been laid there within the last five and twenty 9f five f^ thir^ years 
in order to fill up the slanting down of the road, in pofise^fSBce of 
the tide occasionally passis^ over it and waahi^ig ^way j^iavt <)f the 
toSL. 

Idus, Oentkmen, is the whole of the Case, Juni I auhawt tkese is 
nothing in this CSase which 4^aws that aoy ^efial na^i^gatieia could he 
carried ouj but at any rate, if it oouhl, I e^^atend that thi^ h^^ #m 
lii^ to cut o£Four communiciwiiion x^iUiiheoouatf of l^ept,<whe»it 
if shown that this is the only j^ms(M.^hsxiiiQmmi$m^$*m w]th4#t 
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c^yemty ibr three thoasand five hundred acres of land« and for the in* 
habitants of an entire gari^. 

I do not know that it is of importance to go into any further ob- 
servation about the structure of the bridge. It is supposed by Mr* 
Walker s evidence that there must have been a stone left out such as 
he represents in his plan^ — ^he imagines there must have been another 
stone. I think if such a stone had everexisted it would have been found . 
there ; the «tone tha't fldight have been left otft perhaps might hare 
beiottgcd to the other side oi the bridge.. Now i do not for my own 
part think it is of pairficuiar importance^ bat they want to mskt this 
aCtothic arch^ and to show that it could not have been a Saxon arch, 
in order to make it something more modem. I have taken Mr. 
Walker's dimensions, and observing that a Saxon is a semi-circvlar 
»reh^ from the proportions which a Saxon arch or a semi-circalar arch 
would bear to the diameter, I find, leaving out that missing stone of 
two feet one inch, that it exactly leaves the dimensions of a Saxoa 
M'ch : according to Mr. Walker's dimensions including the missing 
stone, «ach side would amount to fourteen feet four inches, but 
taking away that missing stone, and supposing some of the stones to 
have gone partly on the one side and some on the other, we should 
have twenty-five feet six inches left for the span of the arch taking it 
from the base, and I believe taking one-thirdof the semi-circie, the dia* 
meter being as bne and a half to one, we should have left seventeen 
feet seven inches as the width of the bridge. I have no doubt, upon 
the testimony which has been given, that it was an arch of con- 
siderable antiquity 5 the dimensions which 1 have supposed would re- 
duce a little from the height of the arch and be more confirmative of 
my statement, but I do not feel it to be of any particular importance 
to go into a critical examination of the subject, tor taking it upon their 
jown dimensions it could not be made into an useful navigation, even 
at the depth to which they liave now dug, and they dare not dig-- 
deeper for fear of letting in the vralls, and unless the channel had 
f>een of a very considerable depth this arch would have been usetesa 
for the purposes of navigation, though it would have been usfeful as « 
land-way, but thathaving been cut off so as to deprive the inhabitants 
of all communication with the county of Rent, the land owners and 
occupiers have felt themselves compelled to call upon you for your as- 
sistance, either by causing the City to make an archway, which I ap- 
prehend could not be made, supposing the channel to be deepened 
suffeiently for the purposes of navigatioi^ without endangering the 
existence of the sea-walls, and to expose the whole of this tract of 
hind to^ inwddation,— either that you will compel the City to do thaf^ 
or that you wil! compel tbem by your verdict to place the road kt the 
same state in which it was before thi4 cut was made. 

With these observations I leave the case in your hands, feeliag 
perfectly confident that you vnll find the defendants gudty. 
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SUMMING-UP. 
Mr. Baron GRAHAM. 

Gsntl£men of the Jury, 

I HOPE that I sliaU be abk to pfetent this case to you wtthont oc> 
eupying more of yoar valnabk time than yoa would willingly bestow 
upon such a subject, but after the immense extent of detail which 
for the supposed purposes of justice has been entered into, it is ex- 
tremely difficult, at iht same time that it is Tery much for the interest 
of justice, that this case should be simplified as much as possible. 
That task I take upon myself, and I will endeavour to do it with jus- 
tioe to the evidence on both sides without fatiguing you with a reot- 
pitulation of the immeBse body of evidence which has been gone into 
on the one side and on the otW. 

> It is high time. Gentlemen, that your attention should be brought 
to the reu point in contest between the parties, it comes before us in 
the shape of an indictment which has been preferred by persons in- 
terested in this road, — they charge that the defendants have unlaw- 
fully and injuriously procured to be made a trench directly across the 
king's high-way* That is the nature of the charge, and it is incum- 
bent beyond all doubt that the prosecutors should establish to your 
satisfaction that this was a public highway. Then we shall have to 
consider by what authority, an authority respectable, I mean, so far as 
it -consists of the persons who are in the exercise of that authority y 
but when I tab by what authority, we are to look to see in the first 
instance whether this is a public highway, and in the next instance 
whether a due authority has been exercised by the defendants upon 
this occasion in removing this road as a supposed nuisance, whether 
that authority is grounded in law or any local right which the party 
has to intercept this communication between these two points^r 

Now, Gentlemen, on the part of the prosecutors I can take upoir 
myself, without risk of straining the case at all, to tell you what they 
have in the first place made out and to represent the nature of their 
evidence. Thirteen, fourteen, or fifteen witnesses have been examin« 
ed on the.part of the prosecutors for the purpose of showing that 
this was an ancient way. You will recollect the account which those 
persons have given you ^ in the first place they tell you of the con- 
tiguity of these two parishes. Stoke and Grain, — ^that Grain is called 
the Isle of Grain, nothing will turn on that I think, it probably was 
an island at the period to which we must presently more particularly 
refer, — the evidence is to this effect. You have witnesses from the 
ordinary age to which man usually attains, the age of eighty, eighty- 
eight, and eighty-nine, and they speak of this road in question, which 
if you please I will call the causeway. You perfectly understand the 
spot upon which your minds are to be placed 3 they speak <^ it as 
the only communication between the parishes of Grain and Stoke. 
Grain is represented as an island of three miles by two, and unques- 
tionably at this moment a productive island, and though the inhabit 
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lants may not extend to any great number^ yet it is quite clear it kr 
an island productive of grain ; where a communication with the 
neighbouring parishes in the county of Kent i? necessary to be kept 
up by means of this causeway. They first tell you there is no other way 
but by this causeway, and then they go on to atate that for all their 
time it has been called Grain Bridge^ and they hare some floating idea 
that at some time or other there was a bridge, but they tell you that 
the oldest man among them never saw any remains of a bridge, and 
in all their time it was not only the only way they had there^ but that 
it was constantly and regularly traversed by cattle and carriages of 
every description without obstruction from any person whatever from 
the earliest time they could recollect down to the p^od to which 
they are speaking. They made this represeptation of the road, and 
with respect to which I mean to advert to the. difference of the evir 
dence on the part of the defendants 5 but they tell you that this road 
was beyond all doubt subject to inundations at higb tides, and con^ 
tinned so for a considerable space of time, and that it was traversed 
very often with great inconvenience to the parties, — that they were 
obliged at very extraordinary tides to wait for particular times of the 
tidci — that the tide very frequently overflowed the road, and persons 
were obliged to go through who travelled at that time with wetting 
their feet. This, Gentlemen^ all comes out on the part of the proser 
cution. 

Then it appears they were indicted forty years ago, — there is some 
little difference whether that indictment applied, to this particular 
spot, but I lay that little difference aside^ because at all events^ sup^ 
posing the parish of Stoke to have been indicted, it was indicted for 
a road that went close up to the bridge, which necessarily imports 
that there mu%t have, been som/ething of a road to goon to Grain, for 
the road could not have stopped there, it therefore seems to me to 
be a trifling circumstance to resist the evidence of this indictment^—* 
I mean, to alter the inference which is to be drawn from it — that at 
that period it was considered as the high and parochial road which 
Stoke on the one side and Grain on the other were bound to repair^ 
All the evidence adinits its being subject to these inundations, and 
that they have gradually and by degrees raised something like a foot- 
path elevated above the road, and that they put wharfage on each 
side as a protection against the current. Then we may press the evi- 
dence of the defendants to show the nature of the road, and that the 
tide every now and then breaking in at certain high tides, thereby 
formed a sort of gulley On the road, so that sometimes people passing 
over were up to their knees, and sometimes up to their horses bellies, 
and to remedy that inconvenience this was built by those efforts 
made to remove it ; and by degrees they did put hurdles and bavins^ 
and latterly that they put cockle-shells and made it plain and equal. 
That the parish of Stoke were the first to begin somewhat to raise it, 
in consequence of that there was an elbowing in the centre of it which 
admitted the tides backwards and forwards as they flowed^ and soon 
after the example of the parish of Stoke was followed by Grain, who 
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raised tlaa road to a certain degree, and made it in that hard statt 
wiiieb it is at present^ it being now covered with cockle-fibeUs. 

This, Gentlemen, is the general case on the part of the prosecutors. 
This case is to be met by the defendants ; how is it to be met by 8 
defence on the part of the defendants } Why they say we were 
authorized by the Corporation of the City of London — ^we have ftcted 
under an order of a General Board of Conservancy, w^hich was hdd at 
a particular time previous to this taking place ; and they say tbey 
have done what they have done, namely, drawn this trench Erectly 
across the road, because it was a nuisance to the ancient navigation oif 
the Corporation of London ; that will depend, beyond all doubt, up* 
on the powers which those dijQTerent instruments^ of which you hve 
heard, give to the City of London, coupled with the usage which the 
City of London have constantly exercised in respeet of those powm. 
It is not necessary for me. Gentlemen, to trouble you with a pardcohr 
detail of those powers given from time to time to the City of London, 
confirmed as they have been by Charters and Acts of Parliament. I 
do not wish to hang this case upon any narrow observation, that the 
general tenor of those Charters loioks only to the preservation of the 
fish, to put down kiddles, and sd forth, and confined to that particu- 
lar subject. I wish to give to the Corporation of the City of London 
credit for the fidlest extent of authority which they have -exercised, 
and without referring to the particular instruments you are privileged 
to take away with you this description of their authority, that under 
the different powers which they have had granted to them, not only 
within the time of legal memory, but beyond the time of legal me- 
mory, as appears by the {Statute of Richard the First, confirmed by 
different acts, they are made Conservators of the Waters of the Rivers 
of Thames and Medway, and consequently the Corporation of London 
have a clear and indisputable title wherever the waters of the Thames 
flow from the extent to which it is given, beginning at Staines Bridge 
and carrying it downwards to Yantlet (described by different names, 
but evidently meaning Yantlet) and the Medway. I think that wt 
ought in justice to take with us a perfect persuasion that they have 
a right, io far as that right was ever exercised by the Corporation 
of London, to remove obstructions to the navigation in those places 
as described in their different Charters, that Sxey have therefore « 
right of conservancy in all the waters of the River Thames, be- 
ginning with Staines Bridge downwards to Yantlet and the Med- 
way. Well, that furnishes no doubt a very fair observation that is 
made on the part of the defendants, that if they have this conservan- 
cy in the Medway, and the Yantlet, and the Thames, they have it 
therefore by means of some water communication, and therefore they 
say the fair presumption is that they had originally some sort of 
jurisdiction,-^that they had originally some sort of superintendancc 
—of the water of Colemouth as well as Yantlet^ Colemouth being on 
the side of the Medway. 

Let us see. Gentlemen, how we are to judge of this power and 
Authority of the City of London. We are to judge only of the power 
and authority which they have by the powers they have exercised 
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£rom all times. Now there is not one tittle of evidence tending to 
show that the City of London ever interfered in the exercise of any 
jurisdiction with the spot in question^ thai ia, on the Yantlet side 
and the Colemoath side of this jurisdiction^ we have no evidence 
whatever -, and the whole of it rests upon the discovery of this an- 
cient bridge, which gave a traditional name to this spot, which has 
been preserved. - Very well : then the question being whether they 
have this power, let us look to see what this bridge is^ and the idea 
which this bridge conveys. On the one hand it is asseHed, that this 
way has existed from all time j what is opposed to that } — the pro-* 
duction of this ancient bridge. Now when one comes to consider a 
little upon this ancient bridge, we are drawn into a considerable de-» 
tailr-^how it was formed — ^whether it was a Gothic arch or a rounded 
semicircular arch or a quadrant of a circle. When I look to the evi- 
dence of Mr. Walker, I am very apt to give him fiill credit for what 
he has said with respect to the construction, for it appears that the 
stones have been found and preserved with a great deal of care, and 
traced with a great deal of care ; and when this gentleman tells us in 
scientific terms, that by observing the different curvatures of the stones^ 
first looking at the uprights of the walls on each side, that he has re** 
gukrly applied stone after stone on the one side and on the other, 
and finds only one stone, of I bdieve not more than two feet, miss-p 
ing, which would completely inclose' a circular arch. Then it is 
said on the other side, that perhaps that stone which has not been 
found never existed, and that if it did not it would close in an angle^ 
and that would maJ&e the height of the arch much less than it was 
before. But take it for the purpose of the day that this gentleman is 
perfectly correct, and that a stone is wanting, and that it would have 
the dimensions which he has stated, and I will not trouble you with 
a detail of those dimensions, but it would form a very considerabln 
arch, the expanse from wall to wall not being less than seventeen 
feet J allowing for the intermediate space of ground it would torm 
an arch of that extent, and there would be more than fourteen feet 
of water, leaving space enough for barges to pass, and he teUs you 
that is a larger expanse than prevails in most navigable rivers ; from 
thence he concludes that at that time of day there was a breadth of 
water sufiicient to produce a considerable traffic, and so prima facie 
it was at all times. From the discoveiy of the bridge, which is to 
ground the jurisdiction of the City of London, we see most distinctly 
that at whatever time the City of London exercised their jurisdiction 
that they could never have any jurisdiction on the Colemouth side 
but by means of the bridge. Then we see what a strong confirma- 
tion that bridge affords to the claim of the prosecutors, it being made 
to confine the navigation, which would have been more free without 
the bridge than with the bridge : that it was done necessarily for the 
accommodation of the persons passing from Giain to the other pa- 
rishes. It is a strong circumstance of ratification, that whenever. this 
bridge did exist there was a road from Stoke to Grain. Then when 
we consider again there was this bridge (for the City of London had 
HO jurisdiction but by. this bridge) we h^^ tp <;onjecture when did 



Digiti 



ized by Google 



( 164 ) 

tills bridge exist, and you asked Mr. Walker^ and his inteUigent co- 
adjutor, Mr. Burgess, and they tell you it was a very strong and sub- 
stantial bridge which was thrown o^er there, and built of stone of 
great durability, then the bridge it seems has fyien. We then first 
are to argue who built the bridge ; was it a bridge likely to be built 
by a parish for the purpose of communication from one place to 
another ? The great probability is that the bridge was built for use- 
ful purposes, and for the very purposes of preserving the navigation 
as long as by the course of nature it could be preseired. But then. 
Gentlemen, we come to another difficulty ; how long did that bridge 
exist ? neither Mr. Walker nor any of the witnesses could give you 
the smallest idea when it was built, or the existence of it 3 Mr. Walker 
could not say between one, two, or three hundred years. SirThonas 
tells you he has compared it with Maidstone Bridge, which is fom 
bundled years old, and he thinks that this is later than that. It is 
clear that the bridge must have stood at some remote period of time, 
no doubt sufficiently long to give rise to the traditional name of 
Grain Bridge. Well, this bridge has existed there. Then the next 
consideration is by what accident did it fall ? How it came that this 
bridge fell nobody can inform you, and it is matter of conjecture and 
matter of wonder how it was that this bridge was suffered to go into 
decay, and how, in consequence of that, the men who passed from 
Stoke to Grain were put to the inconvenience of going through the 
slush and of being exposed to the tide ; that howler is all lost in 
antiquity. We do not know what could be the reason or the occasion 
of the destruction of this bridge. 

Then what was to be done 3 but before I come to that let us look a 
little to the natural causes. We have heard the ingenious specula* 
tions of many people who have exercised their judgments upon this 
occasion, and you will perfectly recollect the difficulty we bad of un- 
derstanding that most intelligent and scientific gentleman, Mr. 
Walker. As appears to me there is a very natural reason which occurs 
why it fell into decay and the navigation became stopped, because 
there are two creeks, Yantlet on the ontf'side and Colemouth on the 
other, both with different descents, one descending to the Medway 
and the other to the Thames, consequently the tide rising in different 
ways it suggested itself to your plain sense whether the tides origi- 
nally meeting within thirty or forty yards of the Yantlet side of &* 
causeway had not made a deposit. Then a question is put to Mr. 
Walker what would be the natural consequence of the two tides 
meeting, considering the stagnation, and necessarily it must be sup* 
posed that the deposition of the silt (meaning by that term all that 
which the sea brings iip with the tide) would be the necessary con- 
sequence, — that this silt would stagnate somewhere about this spot, 
for I think the meeting of the tides was always at a certain pmnftuear 
the bridge, not exactly at the bridge but nearly upon the place of this 
bridge. How do you account for this not being the operation of fil- 
ling up a navigation which in ancient times had existed, and which 
in the course of nature would be silted up ftdni time to time. Now 
I do not reeoUect the particular reasons which were given by Mr, 
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Walker In answer, for I did not understand them, but after many 
questions put to him by a gentleman of your company, he said I da 
conceive that notwithstanding the conflict of the tides would occa- 
^on a deposit of the silt, still that the stream might be kept up and the 
refluent water might carry off all the silt. I was, I confess, at a loss 
for a reason when Sir Edward Banks, I do not say with more inge- 
nuity, for I do not wish to detract any thing from the evidence of the 
other ingenious and scientific gentleman, but he did help my mind a 
little to a reason, for he said according to the blowing of the wind 
from the Thames side up the Yantlet, or on the other side from the 
Medway up Colemouth, one tide would approach the bridge sooner 
than the other, the necessary consequence of which would be that 
from the superior height of the water on the one side than the other 
a declivity would be formed which would run down, and that declivity 
Would continue to run long enough to secure and to keep open the 
channel. This is an ingenious representation that has been made, 
yet at the same time does it entirely remove our doubts upon that 
subject } It might happen occasionally that one tide might arrive 
sooner than the other, and there might be a descent, but that could 
not be for any considerable time, for after the tides met there must be 
a stagnancy and then it would take the course of the higher stream | 
but that would only exist for a little time, for the water that came up 
on the Thames side would go down on the Thames side, and the 
water that came up on the Medway side would go down on the Med- 
way side, the necessary consequence would have been, in spite of all 
the engineers, that there would have been of necessity an impediment j 
for in the keeping up of this water there would have been a stagna- 
tion of the water long enough to procure that deposition which in 
some time or other, but God knows in what time, for it is lost in the 
clouds of antiquity to us, it would in the course of nature have be- 
come silted up, and that may be the best reason in the world why 
the navigation has not been kept open to the present moment by the 
Conservators of the River Thames and Medway. I say it affords a 
strong ground to suppose that it could no longer be kept up but by 
works which to execute would have exceeded their power at the time^ 
end I cannot say but that this which has been done for laudable pur* 
poses would not be attended with an extremely desirable result 3 but 
JB order to do that they have begun by enlarging and altering the 
channel where it was inclosed by sea walls to guard against the tide, 
they have found it necessary to deepen the channel, and beyond all 
doubt and question if any person expects to accomplish a navigation, 
fiuch as it might have been five or six hundred years ago, it must be 
done at an extraordinary expense, for the tides meeting at this spot 
will always have a tendency to the end of time to silt and fill it up. 
There is a sort of difilculty that^eems to be about the thing, that from 
the operation ofthese causes, or from neglect, or some one or other of 
those causes, if it ever did exist. I do not advert to the difliculties arising 
from the arch, though it is an awkward one vvith respect to the navi* 
gationj for at particular tides it certainly would have been difficult for 
iwy man to ply his oars, «r to manage his boat so as to get through it. 



Digiti 



ized by Google 



( 166 ) 

Hr. Walker says sometimes the water would reach the apex <^ tlie 
ftrcb^ — no doubt it was an inconvenient navigation^.but probably it 
did exist at tliat time of day^ and yery probably^ I will not say, and 
perhaps I am judging more by conjecture than by that upon which 
yott ought to found yourselves^ but I consider it to be evidence in 
tome respects in consequence of the City of London having done no-» 
thing during this great length of time to secure this aavigation as it 
was in ancient times. 

This^ Gentlemen^ is the general view I take of the subject as to this 
sncient navigation and the ancient right of the City of London. The 
City of London have no right to exercise over, the Medway, I thin^^ 
hut through the medium of this navigation^ as it then was ; and il 
appears to have fallen intodecay^ and nothing has been done to Veep 
il up. Then the question is whether the City of London arq justiki 
in having cut up that which was an ancient way^ and which thai 
own evidence proves from the circumstance of the bridge existing at 
that time. 

The next things Gentlemen^ for your consideration is^ and upon 
which the defendants seem to rely^ whether this road is to be enjoyed 
by means of a bridge^ oiiginally it was so enjoyed^ but then comes 
the question, who is to keep it up } If the paiish had been liable to 
keep up the bridge they would most probably have been indicted 
froui time to time. Have the City of London done so ? — ^no ; but 
on the contrary it seems that both parties have acquiesced in the for* 
mation of this causeway. 

Mr. GuRXEY. In point of law your Lordship is aware that the 
county would be liable. 

Mr. Baron Graham. But there is nothing which goes to show 
^t it is a public highway. 

Mr. GuRNEY. But if it is a public highway for us, necessarily 
the county would be liable. 

Mr. Marry AT. The county will be liable if that is so proved^ 
but not without. 

Mr. Baron GaAHAif • If there is to be any doubt about it 3 hut it 
does not seem to alter the question before us^ for if they were bouncl 
to repair they might have been indicted. Then with respect to the 
substance of the evidence on the part of the defendants it gpes to this, 
that they had a right to have this abated as a nuisance, because, ift 
point of fact, the prosecutors had obstructed the water in the way 
they have continued to do since. Now with respect to that, to be 
sure it is for you, Grentlemen, to judge. The. evidence, as it appears 
to me, on the pai*t of the defendants must go to this point, that the 
nuisance may be abated so far as the causeway is altered in. its situa- 
tion from what it was at the time when the bridge, fell down. With 
respect to that, you are to look at the various instances given on the 
part of the defendants as to the manner in which this has been used i 
and from those instances it appears beyond all doubt that> at high 
tides, particularly at high spring tides, there was a strong current to 
the extent of ten feet or more, over which boats did pass, and have 
passed from all time. • When we look to that-rrreally, wpijd. *ui;«at 
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'xn«iiy ^tnesses llave been called on tbe part of the defendants, to 
show that this road has been considerably elevated since the time 
they can remember ; and for all the time they remember^ for fifty or 
or sixty years^ this has been used in its present state io a certain ex^ 
^tent by boats } that it has been used even in the state it was before 
this trench was made^ and was used extensively and universally by 
the King « subjects. There is, with respect to that, a vast number of 
witnesses who have- been called to prove tp you that they have once 
or twice in their lives taken the opportunity of those high tides to 
pass backwards and forwards ; a great many of them go no further 
than that : that upon some particular occasions persons have passed 
along there. Almost the whole of the witnesses on the part of the 
defendants who have spoken to that fact, it would seem have chosen 
that passage for their boate, because they wanted to avoid the obser* 
vation of those persons who were set to watch them ; and it is a v^ 
remarkable circumstance, that one of the cases is that of a revenue 
cutter in chase of a smuggler which had got the wind of them, and 
which could not have been caught had they gone round the Isle of 
Grain, and in that one instance a revenue cutter passed up this creek, 
and to the astonishment of the smuggler who never could have anti- 
cipated a boat going there, pounced upon him in the Medway and 
took him. The rest of the instances which have been adduced in 
evidence are solitary instances here and there in the course. of a great 
number of years. You have instances of fishermen who have been 
in the habit of being there for forty or fifty years, who speak to two 
or three instances of vessels taking advantage of a high tide — two or 
three instances 3 one of them going to collect mushrooms j and they 
speak to a little trafiic, and chiefly for smugglers. Now there has 
not been one single instance, except that of the barge, in which it 
appears any person went there for the purpose of lawful or proper 
trade. The navigation was not such as to admit it, and it has been 
so for an immense length of time ^ and if we can only see that this 
was used for a bye way occasionally, then the question for your con- 
sideration would be, as it would be to me, whether the Corporation of 
London are justified in what they are doing, because the prosecutors 
of this indictment have from time to time undoubtedly, to a certain 
degree, raised the surface of this causeway. Now as to the extent to 
which they have raised it you have heard a great many observations ; 
it will be for you to judge whether they have raised it more than 
the necessary occasions called for — if they have by degrees hai-dened 
it and made it a perfect passage ; if they have not done more I cannot 
see what right the City of London have to consider the impediment 
to the navigation other than it was s|nce the time of the ancient 
bridge, the period of the existence of which we have no idea : then, 
if that is the case, the City of London have only a power to preserve 
the navigation in the same state as it was befcM'e, and it appears to 
me, in point of law, the utmost they could have done would have been 
to call upon those persons to reduce it to the height it had been for 
the last forty or fifty years, but not to justify them to remove it en- 
tirely by catting this trench. 
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I fed myself^ Gentlemen, too much fatigued to go more into de- 
tail. I hope you are possessed of a general idea of the case, and I 
leave it to your good sense to say whether the present defendants are 
justified to the extent to which they haye gone, and if you shall be 
of opinion that they are not, you wiU find a verdict for the prose- 
cutors. 

The Jury immediately pronounced all the Defendants Guilty. 
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WAITHMAN, Mayor. 

An Especial Court held on the Feast of Saint Michael 
the Archangel (that is to aay) Wednesday, the 29th 
day of September, 1824, and in the Fifth year of 
the Reign of George the Fourth, of the United 
Kingdom of Great Britain and Ireland King, &c. 

Mr. Soi-iciTOR laid before the Court a Report in writing 
under his hand as to the Verdict of the Jury upon the Pro- 
ceedings instituted by the Landholders of the Isle of Grain, 
in the County of Kent, against Mr. James Mountague, 
himself, and others, for cutting through an Embankment 
raised by the Prosecutors across Yantlet Creek, which 
Report was read in these words : 

To the Right Honourable the Lord Mayor 
, and Court of Aldermen. 

My Lord and Gentlemen^ 

I HUMBLY certify that the Indictment prosecuted by the Land- 
holders of the Isle of Grain against Mr; Mountague^ myself, and 
others, for cutting through an embankment raised by the pi'osecutors 
across Yantlet Cieek, on the spot where Grain Bridge formerly stood, 
the site whereof having since the destruction of the bridge been 
claimed by them, and alledged in their indictment to have been an 
ancient and immemorial road by land from Grain to Stoke, came on' 
to be tried before Mr« Baron Gr^am at the last assizes for the county 
of l^irrey. 

The question in this case involved the right of the public to the 
waters of the Thames and Medway in and through the creek from 
Yantlet in the Thames to Colemouth in the Medway, incidentally 
with and as protected by the City's right and jurisdiction of con- 
•ervacy. And the real issue to be determined was merely whether 
those waters had been used to flow through the creek, and were ob- 
structed by an embankment or causeway which had by some means 
been interposed : and whether that right of the public and of the 
City was to be barred by a few years cessation in the execution of the 
powers of the conservators, and the intermediate accumulation of 
matter which formed the obstruction. 

The jury gave their verdict against the defendants, and as it ap- 
pears upon the following grounds : viz. That the City had for several 
years neglected to assert its right of conservacy for preserving either 

Z 
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the navigation through the creek or the communication therein ot 
the waters of the Thames and Medway which there formerly met 
and joined : and that the landholders had by some length of usage^ 
in consequence of such dereliction of duty, acquired the right to fill 
up by degrees the ancient channel and waterway, and continue to use 
the same as a public road. On the part of the prosecution thirteen 
ancient witnesses were examined, and it was proved that the cause- 
way or road claimed by the prosecutors had been used during their 
memory for cattle and carriages, and was the only way they had from 
Grain to Stoke : That it was called Grain Bridge -, and they had a 
floating idea that at some time there was a bridge over the creek, but 
none of thim had ever seen the remains of a bridge there: That 
the road they spoke of was subject to inundations at high tide, and 
continued for a considerable space of time, and they were obliged 
to wait for particular times of tide to get over, and to remedy that 
inconvenience they had gradually raised the causeway or road to a 
certain degree, and made it in the hard state in which it was pre- 
vious to the cutting through the same by the defendants. On the 
part of the defendants it was proved that a bridge formed with a 
Gothic arch, and constructed for the purposes of navigation by barges 
and boats, formerly existed upon the spot in question, the remains of 
wbich were discovered and could only have been discovered by the 
cutting made through the embankment, which was the subject of the 
indictment. Proof was also given by twenty-one ancient witnesses 
of the passage of boats through the creek, and over the spot where 
the remains of the bridge were discovered, without obstruction ; but 
the evidence of all the ancient witnesses, as well on the part ot the 
prosecution as on the part of the defendants, was necessarily confined 
to the mode or facility of passage either by water or by land when 
the state of the tide admitted of such passage^ and the causeway or 
road had begun to be substituted upon its ruins after the bridge had 
been, destroyed. Further proof was given that the causeway or road 
in question was first begun materi^y to be raised by the prosecutors 
over the ruins of the bridge about thirty-six years ago$ and in or« 
der to show that the right of the City to preserve the communication 
of the waters of the Thames and Medway, which had been obstructed 
by the embankment, could noit be lost by lapse of tkne or non-user, 
the Statute of the 7th Richard the Second was produced in evidence, 
by which it is enacted that the City should enjoy all their whole 
liberties, notwithstanding any non-user or abuser^ iu>d notwithstand- 
ing any statute to the contrary; — an Act of Parliament which, as ob- 
served by Lord Coke in his 4th Institute, is a most beneficial statute 
for the strengthening and preservation of the Hberties o£ the City of 
London, and which no other corporation hath, and by which, as weU 
as by the Statute of Magna Charta and subsequent statutes confirm- 
ing the City's privileges, he also observes, the City can claim their 
liberties by Prescription, Charter, or ParUament, even against an Act 
of Parliament. The learned Baron in his charge to the jury observed 
that the City had a clear and indisputable title wherever the waters of 
the Thames flowed, beginning at Stainea Bridge downw«(d« to Yant* 
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let fOid the Medway, and a right to remove obstmctions to the navi-^ 
gation in those places^ and that if they had that conserVacy in the 
Medway and the Yantlet and the Thames they must have had it by 
means of some water communication : That by the evidence for the 
defendants it appeared that from the dimensions of the bridge it would 
form a very considerable arch, the expanse from wall to wall not 
being less than seventeen feet^ and allowing for the intermediate space 
of ground it would form an arch of that extent, a|:id there would be 
more than fourteen feet of water, leaving space enough for barees to 
pass, and being a larger expanse than prevailed in most navigable 
rivers, and that from the discovery of the bridge it was seen mo8t-di« 
stinctly, that at whatever time the City exercised their jurisdiction 
there they could never have bad any jurisdiction on the Cole- 
mouth side of the creek but by means of the bridge : and further 
observed, that it appeared the bridge had been built for useful pur- 
poses and for the very purposes of presci*ving the navigation as 
long as by the course of nature it cotdd be preserved ; and that it 
was matter of conjecture and matter of wonder how it was that the 
bridge had been suffered to go into decay, and how, in consequence 
of that, the men who passed from Stoke to Grain were put to the in« 
convenience of going through the slush and being exposed to the tide^ 
but which however was all lost in antiquity, and they did not know 
what could be the reason or the occasion of the destruction of the 
bridge. The learned Baron however omitted to state to the jury the 
provisions of the Act of 7th Richard the Second, which protected the 
City's rights notwithstanding any non-user, and also reftised to hear 
the evidence which was offered to be produced on the part of the de- 
fendants as td the public utility of restoring the junction of the waters 
of the Thames and Medway in the said creek, as well for the pur- 
pose of navigation as for preserving the fishery in both rivers, and of 
the actual use which had been made thereof for the purposes of na- 
vigation, and the fishery, since the obstruction had been removed^ 
but observed if he was wrong in that notion it could be easily set right. 
The learned Baron also took occasion in the course of the trial to state 
<^at the question was whether it was not a derelict navigation^ but 
upon Mr. Gumey's contencdng that in law there could be no sui;b 
thing as a dereliet nsvigation, the learned Baron replied that Idr. 
Gumey might make that a point of law. 

I would here beg leave humbly to submit that it appears to be 
quite consistent with the evidence on both sides that a bridge existed, 
but the evideniia ret, the discovery of its remains, is not only con- 
clusive of the fact, but that it had been erected to preserve the passage 
of the waters of both rivers through the creek. And that the learned 
Baron*8 observation of its having been constructed to protect the navi- 
gation is conclusive not only in favour of the City's right as conserva- 
tors to restore the navigation, but to have intitled the defendants to 
an acquittal upon the indictment against them. Inasmuch therefore 
as it manifestly appears upon the evidence that at a period of time not 
very far distant, and until the total obstruction of the communication 
of the waters of the Thames and Medway i« the creek by the em- 
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bankment in question^ the tides of both rivers met and joined tbeieiti; 
and that the Citys jurisdiction of conservacy was by means of the 
bridge which has been destroyed, no length of time can, as it is firm- 
ly contended, bar the City's right to remove the obstruction which has 
been so interposed. And inasmuch as all the Gity*s rights, privileges, 
and franchises are held and maintained by the same tenure and pro- 
tected in like manner against any non-user or abuser, and moreover 
as the replacing the obstruction removed will in a very few years be 
the means of entirely choking the harbour of Yantlet^ which is the 
only harbour for vessels io distress on the Kentish coast betweeo 
Gravesend and the Nore, and whereby many valuable lives and much 
property may be lost ', and as the restoring the navigation from the 
Thames to the Medway through Yantlet Creek will also be tha means 
of preserving barges, fishing boats, and other small vessels from the 
dangerous passage round the Nore ^ I humbly submit to this ho- 
nourable Court the absolute necessity of not relinquisldng the right of 
the conservacy jurisdiction in and through the same which has been 
brought in question by this prosecution, and, under all the circum- 
stances, of makiug an application in the ensuing Term to the Court 
of King's Bench to set aside the verdict, and upon a new trial being 
ordered of having the same tried at the bar of the court. 

I am^ my Lord and Gentlemen, 

Your obedient and faithful Servant^ 

W. L. NEWMAN, 
Solicitor. 

Cfuildhall, 
t9th September^ 1824. 

Which Report was welltiked and approved of by this Court, and 
it is 

RssoLVEn and Ordebbd, that this City's Solicitor do cause the 
necessary application to be made in the ensuing Term to His Majesty V 
Court of King s Bench for setting aside the said Verdict, and upon a 
new Trial bdng ordered to use his endeavours to procure the same t» 
be solemnly tried at the bar of the said court. 

WOODTHORPE. 



TATMB, ntnmay 40, BASINOBALL-SralST. 
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